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An exchange calls attention to the case of 
People v. Page, 162 N. Y. 272, as strikingly 
illustrating the disposition of modern juries 
to convict a person accused of the crime of 
rape, no matter how inherently improbable 
the circumstances shown in support of the 
accusation may be. It hardly seems worth 
while to enter into a detailed statement of the 
facts of this case, but in view of the evidence 
before the court, it seems remarkable that 
the lower courts should have allowed such a 
verdict to stand, and it is not surprising that 
the court of appeals eagerly grasped ata 
technical error in the record by which to re- 
verse the case. 


ai 





A decision involving the legal status of the 
automobile has recently been rendered by a 
nisi prius court of New York. Inasmuch as 
this seems to be the first of its kind, a refer- 
ence to it may be of value. The opinion is 
by Judge Sutherland of the Monroe County 
(N. Y.) Court, and is to the effect that auto- 
mobiles and similar vehicles have a right to 
travel on the public highways, and cannot be 
held responsible for damages due to the run- 
ning away of horses frightened by such ve- 
hicles, except in cases where negligence can 
beshown. ‘‘The horse,’’ says Judge Suther- 
land, ‘‘has no paramount or exclusive right 
to the road, and the mere fact that a horse 
takes fright at some vehicle run by new and 
improved methods, and smashes things, does 
not give the injured party a cause of action.”’ 
Judge Sutherland also showed that horses 
may take fright at conveyances that have be- 
come obsolete as well as those which are 
novel, instancing the possible effect of the 
appearance of a four-ox team drawing a prai- 
rie schooner on the streets of any of our 
cities. Of course, no one would think of 
calling the driver of such a conveyance to 
account in case some horse took it into his 
foolish head to get frightened at the canvas- 
covered relic of bygone days. 





The constitutionality of the Massachusetts 
Land Registration Act of 1898 has been up- 





held by the Supreme Court of that State— 
Tyler v. Judges, 55 N. E. Rep. 812. The 
system under that act attempts to provide for 
commercial certainty and commercial de- 
spatch in dealing with land titles. It provides 
that a landowner may, if he wishes, set in 
motion an examination of his title which, if 
satisfactory, will end in a registration of that 
title final against all the world. Adverse 
claims if presented are judicially tried, but 
notice of proceedings comes to possibdle claim- 
ants only as follows: if their addresses are 
known, by mail; if known by name, by pub- 
lication in some newspaper of the district; 
and to the unknown and known, by conspicu- 
ous notice on the land. 

In the cases referred to the system 
was held to be ‘‘due process of law’’ 
within that clause of the Massachusetts Bill 
of Rights and the fourteenth amendment. 
‘*Due process,’’ as Mr. Justice Holmes says, 
refers to ‘‘somewhat vaguely determined 
criteria of justification which may be found 
in ancient practice (Murray v. Hoboken Land 
Co., 18 How. 272), or which may be found in 
convenience and substantial justice, though 
the form is new. Hurtado v. California, 110 
U.S. 516.’’ An act offends against ‘‘due 
process’’ only when it has the aspect of an 
encroachment on individual rights which may 
not be justified, rationally, on the ground 
that itis for the public good. There must 
be the aspect of arbitrariness. The question 
then substantially is, has this innovation bit- 
ten so deeply into the real property law as to 
be considered arbitrary. Before this act, 
under our systems of law, a claimant desiring 
certainty of title could attain it only through 
the lapse of time, or by some statutory pro- 
ceedings which needed the lapse of time to 
fortify it against collateral attack. And, 
again, he could bring other claimants into 
courtonly by regular personal service of proc- 
ess—at least if those other claimants were 
within the jurisdiction. The general method 
of procedure under this act is then novel— 
yet it is substantially the ordinary proceeding 
in actions in rem, asin admiralty. The act 
reorganizes a certain section of the law, pro- 
vides an abbreviated way of settling certain 
controversies. It is quick, cheap, conven- 
ient, substantially fair—novel but not arbi- 
trary. It would, it seems, be greatly to be 
regretted and most surprising if such an ex- 
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periment in law-making may not be tried. 
The constitution clearly was not intended to 
crystalize the form of law. The Massachu- 
setts court decided the case along such lines, 
and any attempt to reduce the question to 
petty and unstatesmanlike proportions—the 
case of State v. Guilbert, 56 Ohio St. 575, 
on the same question is typical of the modern 
attitude of many—is to be deprecated. 








NOTES OF IMPORTANT DECISIONS. 


LIBEL—PHYSICIAN—EXPRESS MALICE. — The 
Court of Appeals of New York held, in King v. 
Pitass, that an article is libelous per se which 
characterizes plaintiff, a physician, as a ‘“‘dunce- 
head, or fool,’’ and says, ‘‘Can we trust ourselves 
and our families to his care when he so hates them 
that he would do anything but heal them?” and 
that remarks made by the owner of a paper five 
years before the commencement of a libel suit 
against him, his editor and the author of the li- 
belous article, are inadmissible to prove express 
malice when neither the author nor editor knew 
of such remarks at the time of the publication, 
and the owner did not know of the libelous article 
till after it was published. The court says: 

“The article in question, according to either 
translation, was libelous upon its face, because it 
charged the plaintiff with a want of professional 
ability and integrity, and thus endangered the 
gain derived from his vocation. Cruikshank v. 
Gordon, 118 N. Y. 178, 23 N. E. Rep. 457; Mat- 
tice v. Wilcox, 147 N. Y. 624, 42 N. E. Rep. 270; 
Flood, Libel, 114. Referring to him as a physi- 
cian, it called him a blockhead or fool, and ap- 
pealed to all the Poles in Buffalo not to intrust 
themselves or their families to his professional 
care, when he so hated them that he would not 
help them if he could. The words used had a di- 
rect relation to his business, and assailed him in 
his capacity as a physician. They touched his 
profession, because they held him out as un- 
worthy of employment, and appealed to his old 
patients to no longer employ him. Calling a 
physician, as such, a blockhead or fool, neces- 
sarily reflects upon his ability to practice medi- 
cine, and speaking of him as so influenced by 
hatred towards his patients that he would not 
heal them, necessarily reflects upon his integrity 
asa physician. ‘To impute duncehood or want 
of scholarship to a member of either of the learned 
professions touches his profession.’ Cooke, 
Defam. 18; Peard v. Jones, Cro. Car. 382. The 
reflection was not simply upon the character of 
the plaintiff as a man, but upon his character as 
a physician, for it imputed a want of those quali- 
fications which attract patronage, and are essen- 





tial to the calling. It tended to undermine him 
in the confidence of the community, which is the 
foundation of professional success. The article 
was actionable without proof of any damages, for 
the law imputes malice to the defendants, and 
presumes that damages were sustained by the 
plaintiff from the bare act of publication. San- 
derson v. Caldwell, 45 N. Y. 398; Van Tassel v. 
Capron, 1 Denio, 250; 13 Am. & Eng. Enc. Law, 
312. 

While the plaintiff was thus entitled to recover 
on account of implied malice, his damages, with- 
out further proof, would be limited to such an 
amount as would fairly compensate him for the 
actual injury sustained. In order to recover pu- 
nitive damages also, it was necessary for him to 
furnish evidence of express malice, or malice in 
fact, as distinguished from malice implied. Im- 
plied malice, in an action for libel, consists in 
publishing, without justifiable cause, that which 
is injurious to the character of another. It isa 
presumption drawn by the law from the simple 
fact of publication. Express malice consists in 
such a publication from ill will, or some wrong- 
ful motive, implying a willingness or intent to 
injure, in addition to the intent to do the unlawful 
act. It requires affirmative proof, beyond the act 
of publishing, indicating ill feeling, or such want 
of feeling as to imputea bad motive. It does not 
become an issue, when the article is libelous on 
its face, unless punitive damages are claimed. In 
order to establish express malice, the plaintiff 
was allowed to show, as against all the defend- 
ants, that several years prior to the publication 
the defendant Pitass had made remarks about 
him expressing contempt and ill will. There was 
no connection between these remarks and the 
other defendants, who neither heard them nor 
ever heard of them, so far as appears. It is un- 
disputed that Pitass knew nothing about the ar- 
ticle until some time after it had been published. 
He did not, directly or indirectly, cause or con- 
sent toits publication. He was liable only because 
he owned the newspaper, and was responsible for 
the acts of his agents in publishing it. His pre- 
vious statements did not cause the publication, 
or have any effect upon it. Between those state- 
ments and the fact of publication there was no 
connection, and no relation of cause and effect. 
They did not enter into, or become part of, or have 
any bearing upon, the wrong of which the plaint- 
iff complains. As the article would have been 
published if they had not been made, they were 
immaterial, for they did not touch the wrongful 
act, and could not aggravate the damages. Puni- 
tive damages, which are in excess of the actual 
loss, are allowed where the wrong is aggravated 
by evil motives in order to punish the wrongdoer 
for his misconduct, and furnish a wholesome ex- 
ample. As was said by the Supreme Court of the 
United States in an important case: ‘Whenever 
the injury complained of has been inflicted ma- 
liciously or wantonly, and with circumstances of 
contumely or indignity, the jury are not limited 
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to the ascertainment of a simple compensation for 
the wrong committed against the aggrieved per- 
son. But the malice spoken of in this rule is not 
merely the loing of an unlawful or injurious act. 
The word implies that the act complained of was 
conceived in the spirit of mischief, or of criminal 
indifference to civil obligations.’ Railroad Co. 
v. Quigley, 21 How. 202, 213,16 L. Ed. 73. Did 
Pitass inflict the injury upon the plaintiff mali- 
ciously, when he knew nothing about it at the 
time it was done, and was only liable as owner of 
the newspaper? Did he, ‘in a spirit of mischief,’ 
conceive the act done by his agent without his 
knowledge? Could his malicious remarks, made 
in 1890, leap forward, and without knowledge or 
action on his part, become blended with the 
act of his agent in 1894? Did his agent, the 
editor, conceive the act ‘ina spirit of mischief,’ 
which never entered his own mind, but existed at 
a remote period in the mind of another? Did the 
writer of the article act under the influence of 
words neither spoken in his presence nor commu- 
nicated to him in any way? Im an action fora 
tort there can be no recovery of punitive damages 
for general malice, but only for such particular 
malice as existed when thé tortuous act was 
done, and which had some influence in causing 
it to be done. As was once said by this court, 
‘malice must be proved; not mere general ill will, 
but malice in the special case set forth in the 
pleadings, to be inferred from it and the attend- 
ing circumstances.’ Howard v. Sexton, 4 N. Y. 
157, 161. Moreover, the malice of one defendant 
cannot be imputed to another without connecting 
proof. ‘If two be sued, the motive of one must 
not be allowed to aggravate the damages against 
the other. Nor should the improper motive of 
an agent be matter of aggravation against his 
principal.’ Bigelow’s Odgers, Libel, 296; Post 
Co. v. MeArthur, 16 Mich. 447; Craker v. Rail- 
way Co., 36 Wis. 658; Haines y. Schultz, 50 N. J. 
Law, 481, 14 Atl. Rep. 488; Clark v. Newsam, 1 
Exch. 131, 139; Carmichael v. Railway Co., 13 Ir. 
Law R. 313; Robertson v. Wylde, 2 Moody & R. 
101. Neither the author nor editor was a party 
to the malice of the publisher, and his malice did 
no harm, because it bad no effect upon the result. 
While he was responsible for their acts, they were 
not responsible for his motives, of which they 
had no knowledge. He was not responsible for 
his motives in connection with their acts, because 
there was no connection. The malice proved in 
this case did not cause the conduct complained 
of. The one guilty of malice did not commit the 
wrong, except through an agent, who knew noth- 
ing about the malicious feelings of his principal. 
The principal was not liable for. general malice, 
but only for such particular malice as was con- 
nected with the publication. The agent was not 
liable for the general malice of his principal, of 
which he knew nothing, and which had no con- 
nection with the wrong done. The writer of the 
article was not liable for the malice of another, of 
which he had never heard, and which had no in- 
fluence upon the wrongful act.” 





CARRIERS OF GOODS—REFRIGERATOR CARS.— 
In New York, P. & N. R. R. v. Cromwell, 35 S. 
E. Rep. 444, decided by the Supreme Court of 
Appeals of Virginia in March, 1900, it was held 
that a railroad company, which uses cars owned 
and prepared for use by a refrigerator company 
for the transportation of fruits consigned to it by 
shippers, is under the same obligation to ship- 
pers, to care for the fruit, as it would have been 
had the refrigerator cars belonged to it. The 
court said in part: 

‘In the case of Pennsylvania Co. v. Roy, 102 U. 
8. 451, 26 L. Ed. 141, a passenger occupping a 
Pullman car was injured by a berth falling and 
striking him on the head. He instituted suit 
against the railroad company, and recovered 
judyment for $10,000 for the injuries sustained. 
The defense relied on was that the sleeping car 
in which the accident occurred was owned by the 
Pullman Palace Car Company, a corporation of 
the State of [llinois; that holders of railroad tick- 
ets were entitled to ride in said sleeping cars, 
provided they also held sleeping car tickets; that 
the Pullman Palace Car Company, and it only, 
issued tickets for sale, entitling passengers to ride 
in its sleeping cars, and that such tickets were 
sold at offices established by the Pullman Car 
Company; that the Pullman Car Company em- 
ployed persons to take charge of its cars, and the 
latter, while in use, were in the immediate charge 
of a conductor and a porter employed by that 
company; and that such conductor and porter 
were the only persons who had authority to man- 
age and control the interior of said cars, and the 
berths and seats and appurtenances thereto. The 
lower court instructed, as part of the law of the 
case, that if the car in which the accident occurred 
composed a part of the train in which the plaintiff 
and other passengers were to be transported upon 
their journey, and the plaintiff was injured while 
in that car without any fault of his own, and by 
reason.either of the defective construction of the 
car, or by some negligencé on the part of those 
having charge of the car, then the defendant was 
liable. This view of the law was upheld by the 
supreme court, Justice Harlan saying in part: 

***As between the parties now before us, it is 
not material that the sleeping car in question was 
owned by the Pullman Palace Car Company, or 
that such company provided at its own expense a 
conductor and reporter for such car, to whom was 
committed the immediate control of its interior 
arrangements. The duty of the railroad company 
was to convey tbe passenger over its line. In 
performing that duty, it could not, consistently 
with the law and the obligations arising out of 
the nature of its business, use cars or vehicles 
whose inadequacy or insufficiency for safe con- 
veyance was discoverable upon the most careful 
and thorough examination. If it chose to make 
no such examination, or to cause it to be made; 
if it elected to reserve or exercise no such control 
or right of inspection, from time to time, of the 
sleeping cars which it used in conveying passen- 








364 


CENTRAL LAW JOURNAL. 





No. 19 








gers, as it should exercise over its own cars—it 
was chargeable with negligence or failure of 
duty. The law will conclusively presume that 
the conductor and porter assigned by the Pullman 
Palace Car Company to the control of the interior 
arrangements of the sleeping car in which Roy 
was riding when injured exercised such control 
with the assent of the railroad company. For the 
purposes of the contract under which the railroad 
company undertook to carry Roy over its line, 
and in view of its obligation to use only cars that 
were adequate for safe conveyance, the sleeping 
ear company, its conductor and porter, were, in 
law, the servants and employees of the railroad 
company. Their negligence, or the negligence of 
either of them. as to any matters involving the 
safety or security of passengers while being con- 
veyed, was the negligence of the railroad com- 
pany. ‘The law will not permit a railroad com> 
pany, engaged in the business of carrying persons 
for hire, through any device or arrangement with 
a sleeping car company whose cars are used by 
the railroad company, and constitute a part of its 
train, to evade the duty of providing proper 
means for the safe conveyance of those whom it 
has agreed to convey.’ 

‘*Recognizing the higher duty due by common 
carriers to passengers, we are of opinion that the 
principles announced by the supreme court in 
this case are applicable to the case at bar. The 
employment of a common earrier, whether it be 
to carry passengers or freight, is a public employ- 
ment; and the duty he owes as such is a public 
duty, calling for the exercise of a high degree of 
care, which should not be lightly or negligently 
performed. 

‘Tbe California Fruit Transportation Company, 
for a consideration, furnished its cars to the 
plaintiff in error. These cars were agencies or 
ineans employed by the plaintiff in error for car- 
rying on its business and performing its duty to 
the public as a common carrier, one of which was 
to provide suitable cars for the safe and expedi- 
tious carriage and preservation of the freight it 
undertook to carry. A railway company cannot 
escape responsibility for its failure to provide cars 
reasonably fit for the conveyance of the partic- 
ular class of goods it undertakes to carry by al- 
leging that the cars used for the purposes of its 
own transit were the property of another. The 
undertaking of the plaintiff in error was to prop- 
erly care for and safely carry the fruit of the de- 
fendant in error, and it is immaterial that the 
cars in which they were carried were owned by 
the California Fruit Transportation Company, or 
that such company undertook to ice said cars or 
to pay for the ice. As between the plaintiff in 
error and defendant in error, the California Fruit 
‘Transportation Company and its employees were 
the agents of the plaintiff in error. So far as the 
defendant in error was concerned, the plaintiff in 
error was under the same obligations to care for 
the fruit that it would have been had the refrig- 
erator cars helonged to it.’’ 





BILLS OF PARTICULARS IN ACTIONS 
BASED ON NEGLIGENCE. 


I notice in one of our law journals an article 
strongly favoring bills of particulars in actions 
based on negligence.! I think this is « step 
in the wrong direction.? Of late years many 
inroads have been made on common law 
pleading until its ‘‘beauty and excellence’’ 
have been well nigh destroyed, and this ex- 
tension of the doctrine of ‘‘bills of par- 
ticulars,’’ together with its congener ‘'mo- 
tion to make pleadings more definite,’’ are 
additions to the ranks of the enemies of com- 
mon law pleading. 

Let us first inquire as to the origin of bills 
of particulars. It is well known that in 
cases of contracts where the consideration 
was executed, passed, and nothing remained 
but the payment of a sum of money by the 
defendant, that in such cases the declaration 
was very general.’ And this generality of 
the declaration in cases of the ‘‘common 
counts’’ would sometime work to the injury 
of the defendant. The defendant would, in 
some cases, need more information than the 
declaration furnished him with. Here the 
judges of the superior courts of law, from the 
necessities of the case, interposed and re- 
quired the plaintiff to furnish to the defend- 
ant bills of the particulars of his demand, 
either of goods, etc., sold and delivered, 
work and labor done, or of any state of facts 
on which a debt could be founded, as a ‘‘com- 
mon count’’ could be framed on any such 
state of facts.‘ But this furnishing of 
‘*bills of particulars’’ was limited to the ab- 
solute necessities of the case, and consequently 
to the instances mentioned. This was the 
only case in which the declaration was 
allowed to be in a general form, and conse- 
quently was the only case in which there was 
any need for bills of particulars. 

This generality of the declaration was per- 
mitted in cases of the common counts, be- 
cause it was considered that it would be in- 
finitely tedious and very expensive to compel 
plaintiff suing for a sum of money liqui- 
dated, to set out in his declaration at length 
all the minutes of accounts, and of various 


1 Cent. L. J. Nov. 10th, 1899. 

2 City of Plymouth v. Fields, 125 Ind. 323. 

3 Marston v. Boynton, 6 Met. 127; Brown v. Camp- 
bell, 1 Serg. & R. 176. 

4 Shipman’s Com. Law Pld. p. 256. 





np- 








Vo. 50 


CENTRAL LAW JOURNAL. . 365 








and divers debits, and to spread such minute 
and intricate matters on the record, when 
only, perhaps, the balance sued for, an ascer- 
tained sum of money, was the object of the 
suit. Bills of particulars at common law 
were limited and confined to the common 
counts, because here only were they needed.® 
Now, in cases of negligence, if the pleadings 
are properly framed, there is no need of 
‘*bills of particulars.’’ And this brings us 
to consider the proper framing of the dec- 
laration in cases arising from negligence, or, 
rather, in suits for injuries arising from neg- 
ligence. In the first place, in all cases of 
suits for torts, the ‘‘statement of the cause 
of action,’’ or that part of the declaration 
which contains the statement of the cause of 
action, must show four principal things, viz. : 
the subject-matter or thing injured, the 
plaintiff’s right thereto, the injury and the 
damages.® The plaintiff’s right in cases of 
suits for personal injuries is of course pre- 
sumed and need not be stated if the declara- 
tion.’ The thing injured and the injury, in 
this class of cases, is best considered to- 
gether. With regard to the statement of the 
the injury, Mr. Chitty says: ‘‘It is fre- 
quently sufficient to describe it generally 
without setting out the particulars of the 
defendant’s misconduct.”® And heinstances 
the case of an action on the case fur inducifig 
the plaintiff's wife to continue absent. In 
which he says it is sufficient to allege that 
the defendant unlawfully and unjustly per- 
suaded, procured and enticed the wife to 
continue absent, by virtue of which persuasion 
she did continue absent, whereby plaintiff 
lost her society, without setting forth the 
means of persuasion used by the defendant. 
Of course, in the case cited, the means of 
persuasion used are immaterial, the material 
facts being the enticing and the wife continu- 
ing absent as a result thereof. Now, a 
declaration in case differs from a declaration 
in trespass for a personal injury at common 
law, in that in trespass the ground of the 
action is the immediate forcible injury, re- 
gardless of the defendant’s intent, or of the 
circumstances under which the injury was 
inflicted. In fact, the injury may have been 


5 [mpey’s Practice, vol. 1, p. 212, 1 Liv. 114. 
6 Chitty on Pld. vol. 1, p. 
7 Chitty on Pl’. vol. 1, p. 
8 Chitty on Pld. vol. 1, p. 





accidental, still the trespass would lie.? But 
in the class of cases we are considering neg- 
ligence is the foundation of the action. If 
defendant was not guilty of negligence no 
recovery could be had, however great the 
injury; but as to the matter we are consider- 
ing, the declarations in trespass, technically 
so called, and case are substantially the 
same. Thus, in trespass for assault and 
battery, the declaration contains two funda- 
mental statements: First, that defendant 
made an assault on plaintiff and then and 
there beat and bruised him, etc. The form 
of the count is: For that said defendant, on 
the —— day of —, A. D. , with 
force and arms, made an assault on plaintiff, 
and then and there, etc., (stating the injury, 
according to the-facts, with any special dam- 
age that may have accrued, and concluding 
as follows): And other wrongs to the said 
plaintiff then and there did, against the 
peace of our said lord, the king, and to the 
damage of plaintiff of ——-— dollars, and, 
therefore, he brings his suit, etc.'° 

The first material fact here alleged is the 
fact of the assault made by defendant on 
plaintiff. This is stated in the most general 
terms, and as the foundation for the following 
statement, which is: and then and there, etc., 
stating the particulars of the injury. Ina 
declaration in case for a personal injury re- 
sulting from negligence, the first funda- 
mental fact is an allegation of defendant’s 
negligence. Just as in trespass, the first 
fact alleged is the assault ; but as the assault 
without resulting injury would not sustain a 
cause of action, so the negligence without 
resulting injury would not sustain a cause of 
action, so that as the declaration in trespass 
n'ust proceed and allege the particular injury 
resulting from the assault, so the declara- 
tion in case must allege the injury resulting 
from the negligence. And the reason is the 
same for requiring a statement of the ‘‘injury 
according to the facts,’’ in case as in trespass ; 
and the reason for requiring the facts of the 
injury to be stated is, that the defendant 
may know exactiy what he is required to an- 
swer." The defendant may know of the as- 








9 Per. Ld. Kenyon; Ogle v. Barnes, 8 T. R. 190; 
Leame v. Bray, 3 East, 599; Covell v. Lansing, 1 
Campb. 497; Lotan v. Cress, 3 Campb. 465; Harvard 
v. Bankes, 2 Burr. 1114. 

10 Chitty on Pld. vol. 2, p. 414. 

11 Gould’s Pld. p. 76. 
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sault, but he is not presumed to know the ex- 
tent of plaintiff’s injury. The authors on 
negligence tells us that, in suits of this char- 
acter, that is, for injuries resulting from neg- 
ligence, the defendant is only liable for such 
damages as may reasonably be presumed to 
have been in the minds of the parties at the 
time, as the result and consequence of the act 
of the defendant, and that the presumption of 
damages extends to contracts as well as torts.” 

But the pleader does not so consider the 
matter, whilst on the contrary the reason 
why special damages must be alleged is that 
they could not otherwise come to the knowl- 
edge of defendant, that is, defendant is not 
presumed to know the extent of the injury, 
the special facts of the injury, consequently 
the same must be alleged by- plaintiff.“ The 
truth of the business is, that there never was 
any reason in the doctrine that defendant is 
only liable for such damages as may reason- 
ably be presumed to have been in the minds 
of the parties as the result of defendant’s 
wrong, or breach of contract. And we find 
the great law and reason of pleading special 
damages is that defendant is presumed igno- 
rant of the same. Methodical writers on 
the law of common law pleading treat the 
subject of the allegation of the facts of the 
injury or the allegation of the injury, not un- 
der this head, but they treat of the allegation 
of the facts of the injury under the head of 
the statement of special damages.’ And 
this is correct, since the gravamen of the ac- 
tion is not so much the injury as the results 
of the injury. This is shown from the fact 
that if the declaration alleged simply an as- 
sault without any injuries, special injury re- 
sulting from the assault, his recovery could 
only be nominal. ‘Then we come to the ques- 
tion—What facts must be stated as regards 
the injury in a suit for damages resulting 
from a personal injury arising from defend- 


12 Whitaker’s Smith on Neg. p. 317; Wharton on 
Neg., p. 115. 

13 Wharton v. Sayre (Ala.), 2 Stew. 225; Truat v. 
Barher, 7 Conn, 274; Morton v. McClure, 22 Ill. 257. 

14 De Forest v. Leete, 16 Johns. (N. Y.) 122; Adams 
v. Barry, 10 Gray, 861; Willey v. Paul, 49 N. H. 897; 
Hunton v. Stewart, 47 Me. 419; Gilbert v. Kennedy, 22 
Mich. 117; Olmstead v. Burke, 25 Ill. 86; Milles v. 
Weston, 60 Ill. 3861; Adams v. Gardner, 78 Ill. 568; 
Woodworth v. Woodburn, 20 Ill. 184; Hutchinson v. 
Granger, 13 Vt. 886; Wistwood v. Coune, 1 Starkie, 
172; Beach y. Raney, 2 Hill (N. Y.), 809; Joanues v. 
Burt, 6 Allen, 286; Cooke v. Cooke, 100 Mass. 194. 

15 See Chitty on Pid., vol. 1, pp; Shipman’s Pld. 489. 





ant’s negligence? The answer given by the 
adjudged cases is, that those injuries must be 
stated which are to be offered in evidence. 
But what injuries are to be offered in evi- 
dence? This depends on the facts of each 
case. And the law is that the plaintiff can 
recover damages for no injury or damage he 
may have suffered which is not stated in the 
declaration.’® This statement of the facts of 
the injury will furnish defendant with all the 
information he needs to prepare his defense. 
It is the conclusions from facts which are to 
be stated, whilst the law wiil not suffer the 
pleader to state conclusions of law, but con- 
clusions of fact from the evidence, it is the 
office of good pleading to state.!? These 
formative and essential facts which show de- 
fendant’s liability, and which rest for their 
support on the evidence, must be stated, and 
these only. These essential facts or conclu- 
sions of facts reston the evidence. The evi- 
dence is the prop which support them. It is 
as it were a héuse resting on its pillars. The 
house is the cause of the action, and must be 
shown in the declaration; these pillar facts 
which constitute the evidence is only brought 
forward on the day of trial. In fact, the de- 
fendant has no right by ‘‘bill of particulars’ 
‘‘motion to make more definite’ or otherwise 
to examine into plaintiff’s evidence. When 
pMintiff has shown his cause of action, when 
he has stated these formative facts he has 
done all that reason and justice or the neces- 
sities of the case require. I denominate 
these essential facts which show defendant’s 
liability formative facts. Because when these 
facts are traversed by defendant they form 
the issue, therefore they are formative facts. 
These motions to make more definite an 
abuse of ‘‘bills of particulars’’ are destructive 
of all good pleading. Because the theory of 
them all is, that plaintiff may state his cause 
of action in most any kind of way, and on 
objection made the defect can be cured by 
plaintiff furnishing additional statements. 
What is the result? Itis this: Instead of 
having the plaintiff’s case stated in one 


16 Vicars v. Wilcocks, 8 East, 1; Morris v. Langdale, 
2B. & P. 289,1 Saund, 243, b. n. 5; Pindor v. Wads- 
worth, 2 East, 154. 

17 Shipman’s Pld. pp. 423-426; Ryerson v. Chapman, 
66 Me. 552; Westfield v. Mayo, 122 Ind. 100; The Balti- 
more, 8 Wall. (U. S. 8S. C.) 877; Winstead v. Hulme, 
82 Kan. 568; Wilson y. Root, 43 Ind. 486; Spring v. 
Collector of Olney, 78 Ill. 101. 
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methodical, clear, well drawn declaration, 
you have, perhaps, a half dozen scraps of 
paper containing a disjointed and indefinite 
statement of plaintiff's case, or worse still, in 
a case, criminal case, where defendant’s life 
or liberty is at stake, you have the indict- 
ment consisting of numerous scraps of paper 
on which the charge is scribbled. It is even 
held in some courts that bills of particulars 
and motions to make more definite can be 
used in criminal cases.® ‘‘Bills of particu- 
lars,’’ when confined to their original office 
and use, that is, to the ‘‘common counts” in 
debt and assumpsit, are proper and useful; 
but when allowed indiscriminately in all ac- 
tions they should not be tolerated. One 
great objection to motions to make more 
definite is that they form no issue. The 
great excellence and beauty of the common 
law procedure is that all andevery question 
which can be brought before a court of law 
must be decided either by an issue in law or 
an issue in fact." A defendant spreads on 
the docket a motion reciting: ‘‘That the al- 
legations of the declaration are so indefinite 
and uncertain that the precise cause of action 
does not appear therefrom,’’ and moved the 
court to require the plaintiff to make the 
statement of his cause of action more definite. 
Such a motion raises no issue. It is not 
shown wherein the uncertainty consist. Even 
a pleain abatement is required to give the 
plaintiff a better writ, that is, point out the 
defect and suggest the remedy so that the 
plaintiff may avoid the error in his next writ.” 

But these motions furnish the court with 
no reason why the pleading is defective, so 
that when it comes to the hearing, the de- 
fendant is without anything to show to the 
court unless indeed his argument is more 
certain than his motion. But the plaintiff is 
the man most concerned; he is required to 
furnish to the court a slip of paper, make his 
declaration more certain, without being told 
wherein his declaration is at fault. The com- 
mon law is a stranger to such loose methods 
of procedure. There is no instance found 
therein wherein such uncertainty is allowed. 
It is true that in one case of suits for per- 
sonal injuries in the action of trespass, under 


18 See McDonald v. People, 126 Ill. 150, 26 Wash. 72. 

19 Blackstone, Com., vol. 3, p. 250, ch. 21; Winkler 
v. Roeder, 23 Neb. 706. 

20 Gould’s Pld. p. 54. 





the alia enomia, the plaintiff was allowed to 
prove facts which were not specially alleged, 
but such facts were not of the gist of the ac- 
tion, consisting only of matter of aggravation 
or in the action of slander; matter to show 
the quo animo with which the defendant 
spoke the words. As stated such facts were 
not of the gist of the action. The declara- 
tion was required to show a cause of action 
independent of the alia enomia. This alia 
enomia, as the words import, being ‘‘other 
wrong3,’’ which as stated were shown or 
proved as matter of aggravation, etc.”! These 
innovations injurious to good pleading. As 
we have shown above there is no rule for bills 
of particular except in those cases wherein 
they were allowed at common law, and we 
have shown that motions to make more defi- 
nite forms no issue and furnish no remedy. 
These all tend to enlarge judicial discretion, 
increase the power of the court. The wisdom 
of the common law determines that every case 
which was brought in a common law court 
should be decided either by an issue of law, 
or an issue of fact, or by both. The common 
law decided causes by means of certain single 
and material issues, so that a jury might be 
attainted which returned a corrupt verdict, 
and decisions on questions of law might be 
reviewed by the superior courts. And this 
is the spirit of law and liberty. Let every 
question be reduced toa material issue so 
that we may know what there is to decide, 
may know what was decided, and may intel- 
ligently judge of a judgment or decree. An- 
other great objection to these ‘‘motions to 
make more deflnite’’ and ‘‘bills of particu- 
lars’’ is that they hinder an intelligent appli- 
cation of the law of ‘‘variances.’’ The cor- 
rect application of the law in regard to vari- 
ances was a matter of some difficulty when 
the whole case was intelligently and methodi- 
cally stated in one declaration at common 
law.” If this be true at common law how 
much more so under the lax system of plead- 
ing introduced by these new methods of so- 
called pleading wherein the case is stated on 
perhaps one-half dozen slips of paper. When 
a citizen is tried for his life or liberty the 
constitution requires that he shall be tried on 
a written accusation presented and found by 


21 Chitty on Pid. vol. 1, p. 388; Russel v. Corn, 
Mod. 127. 
22 See Shipman’s Pld. pp. 340-341. 
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agrand jury. The court is not authorized 
to add or take anything from this indictment, 
and yet, according to this proposed innovation 
the State’s attorney case furnish along with 
the indictment, or on motion, made a bill of 
specifications and particulars. This is cer- 
tainly adding to the indictment something 
which the grand jury have not found or pre- 
sented. It seems to me that the mere state- 
ment of sucha proposition is sufficient to 
demonstrate its utter fallicy. Common law 
pleading, both civil and criminal, is an exact 
system of forensic logic. It is not a collec- 
tion of untried rules thrown together by some 
tyrointhelaw. But it represents the achiev- 
ments of a long line of venerable sages in the 
law, who from the first dawn of jurisprudence 
have stood forth from among their fellows as 
the dauntless advocates of right, justice and 
the inalienable rights of man. Each rule of 
this grand system represents the pure gold 
cained from the crucible of a long tenure of 
judicial service. The ‘‘gladsome light of 
jurisprudence’’ has been the lamp that has 
illuminated its path, and truth and justice, 
the pillars that have sustained its structure. 
The very fact that common law pleading can 
no more than mathematics, be mastered with- 
out long hours of painful study, has made 
this system the especial mark for ignorance 
and lack of natural capacity. The result is, 


23 Hare’s Const. Law, vol. 1, p. 33. 


Notre. Toshow what a loose and reckless system 
of pleading and practice has grown up in some States 
under the abuse of bill of particulars—take this case. 
An action of assumpsit was brought on a policy of in- 
surance, under a motion from defendant. The court 
required plaintiff to file an,additional statement of 
facts. Defendant demurred to the whole claim of 
plaintiff, and the court in passing of the sufticiency of 
plaintiff’s declaration, considered said declaration as 
composed of the original pleading filed by plaintiff, 
the statement of facts, and the policy of insurance. It 
seems that after a painful consideration of the three 
documents the court was at length with some 
hesitation enabled to determine that plaintiff 
was suing defendant for a loss sustained un- 
der a policy of insurance. It seems that the plaintiff 
had merely filed his policy in court, and endorsed 
thereon that “I sue defendant for a loss sustained in 
accordance with the terms ofthis policy,” and had 
summons issued. The court would sooner have de- 
cided on the demurrer. There wou!d be no specific 
issues made in this case, and there were none made in 
the case or reported. In fact, when you abolish com- 
mon law pleading, you bad best go back to the ancient 
system of pleading ore tenus, and let the clerk make 
up the record, as was done then. Dietz v. Ins. Com- 
pany, 31 W. Va. 851; Oscauyan v. Arms Co., 103 U. S. 
261. 





that so soon as some cross roads, political 
lawyer is elected to the legislature, he sets 
about to abolish common law pleading, and 
to substitute therefor a system of rules which 
he has learned in justice of the peace courts, 
varied with an accidental visit by appeal to 
the circuit court. Such a man is, indeed, a 
brilliant rival for the Cokes, Chittys, Steph- 
ens and Plowdens of England, to say noth- 
ing of the Marshalls, Sherwoods, and other 
great men of our own time. All these great 
men reversed the system of common law 
pleading, and by their writings added to its 
usefulness. And it would bea blessing to 
the land if their opinions were more heeded. 
The conclusion of the whole matter is, that 
instead of trying to make innovations on com- 
mon Jaw pleading, we should be diligent to 
restore the system to its prestine purity and 
usefulness. 
Linton D. Lanprvum. 
Columbus, Miss. 








WAREHOUSEMEN — WAREHOUSE RECEIPTS— 
NEGOTIABILITY — PAROL EVIDENCE — 
PLEADING—TENDER—WAIVER. 


ANDERSON v. PORTLAND FLOURING- 
MILLS CO. 


Supreme Court of Oregon, April 16, 1900. 


1. Hill’s Ann. Laws, § 4205, declares that warehouse 
receipts shall be negotiable and transferable by in- 
dorsement. Held not torender warehouse receipts 
negotiable, so as torender parol evidence inadmis- 
sible, in an action on such receipts, to show that the 
firm issuing the same was in fact acting as agent for 
defendant. 


2. Where L testified that, when the owner delivered 
a load of wheat to him for storage, he gave a load 
check, and on the completion of the season’s hauling 
a receipt, in a certain form, was issued for the entire 
amount of wheat delivered, such load check did not 
evidence the contract under which the wheat was re- 
ceived; and parol evidence was admissible to show 
that L was acting as agent, only, in an action to re- 
cover the value of the wheat from his alleged princi- 
pal. 


3. Where, in an action for the value of wheat claimed 
to have been delivered to defendant for storage in its 
warehouse, an equal quantity to be returned on pay- 
ment of certain charges, defendant denied such deliv- 
ery and plaintiff’s title and right to possession, it can- 
not, on appeal, claim that plaintiff’s written tender of 
the amount due for charges, etc., was insufficient, and 
that the money should have been paid into court. 


BEAN, J. (after stating the facts): To support 
the first, third, and sixth causes of action, the 
plaintiff introduced in evidence five warehouse 
receipts, dated at Silverton, Oreg., and signed by 
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W. E. Loughmiller & Co., and was permitted, 
over defendant’s objection and exception, to give 
evidence, aliunde the receipts, tending to prove 
that Loughmiller & Co., in signing and issuing 
them, were acting as the agents of defendant. and 
that such receipts were in fact the contracts of 
the defendant. The admission of this evidence 
constitutes the first assignment of error upon 
which the defendant relies for a reversal of the 
judgment. The wheat receipts referred to are 
identical, except as to dates, names, and amounts, 
and it will be sufficient for the purposes of this 
appeal to set forth one of them. It is as follows: 
‘“‘No. 1. Silverton, Ogn., Sept. 7, 1891. Received 
from John Gash one thousand two hundred and 
ninety-four 40-60 bushels of good, merchantable 
wheat, to be forwarded to Oregon City, Ogn., and 
stored with the Portland Flouring Mills Co., sub- 
ject to the following condition: W. E. Lough- 
miller & Co. are to have the first privilege of pur- 
chasing this wheat for cash at any time the storer 
concludes to sell, and said wheat is subject to 
storage charges of two and one-half cents per 
bushel, and freight charges from shipping [point] 
to Oregon City. Upon demand, this quantity of 
good, merchantable wheat will be delivered to 
the storer, sacked, upon the payment of the above- 
mentioned storage and freight charges, and four 
cents per bushel for sacks; but no order of storer 


_ Will be accepted by the Portland Flouring-Mills 


Co. unless countersigned by W. E. Loughmiller & 
Co. But in no case shall W. E. Loughmiller & 
Co. or the Portland Flouring-Mills Co. be held 
liable for accidental loss or damage to said wheat 
by the action of the elements. W.E. Loughmil- 
ler & Co., per J. A. L. 1,294 40-60 bushels.’”’” The 
defendant's contention is that, since warehouse 
receipts in this State are by statute made nego- 
tiable, the rule of law that the liability of a party 
upon a negotiable instrument must be established 
by the terms of the writing itself, and cannot be 
shown by evidence aliunde, is applicable to such 
receipts. It may be regarded as a settled rule of 
the common law that, if the person sought to be 
charged upon a negotiable instrument is not bound 
upon the face of the writing, he is not bound at 
all, and it cannot be shown that the maker was in 
fact the agent of another, and that such other is 
bound by the instrument. The observation of 
Andrews, J., in Briggs v. Partridge, 64 N. Y. 357, 
that ‘‘persons dealing with negotiable instruments 
are presumed to take them on the credit of the 
parties whose names appear upon them, and a 
person not a party cannot be charged upon proof 
that the ostensible party signed or indorsed as his 
agent,’ is a clear statement of the law, and sup- 
ported by the authorities. Chit. Bills & N. *33; 
Heaton v. Myers, 4 Colo. 59; Arnold v. Sprague, 
34 Vt. 402; Stackpole v. Arnold, 11 Mass. 27; In- 
surance Co. v. Covell, 8 Metc. (Mass.) 442; Man- 
ufacturing Co. v. Fairbanks, 98 Mass. 101; Ren- 
dell v. Harriman, 75 Me. 497; De Witt v. Walton, 
9N. Y.571; Robinson v. Bank (Ohio), 8N. E. 
Rep. 583. But this rule is, in our opinion, con- 





fined to commercial contracts, which represent, 
and, in a measure, pass as, money,—such as bills 
of exchange and promissory notes. Parol evi- 
dence is not admissible to charge an unnamed 
principal on such an instrument; for, in the lan- 
guage of the authorities, a note or bill or ex+ 
change ‘‘‘is a courier without luggage,’ whose 
countenance is its passport.’’ 1 Daniel, Neg. 
Inst. (4th Ed.) § 303. And as said in an early 
case on the question: ‘‘It would be of dangerous 
consequence to trade, to admit of evidence arising 
from extrinsic circumstances. * * * A bill of 
exchange is a contract, by the custom of mer- 
chants, and the whole of that contract must ap- 
pear in writing.’’ Thomas v. Bishop, 2 Strange, 
955. Mr. Daniel, in the section already cited, 
says: ‘*The rule excluding parol evidence to 
charge an unnamed principal as a party to nego- 
tiable paper is derived from the nature of such 
paper, which, being made for the purpose of be- 
ing transferred from band to hand, and of giving 
to every successive holder as strong a claim upon 
the original party as the payee himself has, must 
indicate on its face who is bound for its payment; 
for any additional liability not expressed in the 
paper would not be negotiable.’’ The gtatute 
provides that ‘‘all checks or receipts given by any 
person operating any warehouse, commission 
house,”’ etc., ‘tare hereby declared negotiable, 
and may be transfcrred by indorsement of the 
party to whose order such check or receipt was 
given or issued, and such indorsement shall be 
deemed a valid transfer of the commodity repre- 
sented by such receipt, and may be made either 
in blank orto the order of another.’’ Hill’s Ann. 
Laws Oreg. § 4205. By this statute, a warehouse 
receipt, regardless of its form, is made negotiable, 
in the sense that a transfer thereof by indorse- 
ment carries the absolute title to the commodity 
represented by the receipt, and a bona fide pur- 
chaser for value is not chargeable with knowledge 
or any notice of any equities between the original 
parties, as in case of the assignment of an ordi- 
nary chose in action. State v. Koshland, 25 
Oreg. 178, 35 Pac. Rep. 32; Bishop v. Fulkerth, 
68 Cal. 607, 10 Pac. Rep. 122; Price v. Insurance 
Co., 48 Wis. 267; Bank v. Dean (N. Y.), 32 N. E. 
Rep. 1108; Bank v. Boyce, 78 Ky. 42; Collins v. 
Rosenham (Ky.), 43 S. W. Rep. 726. 

But the statute does not give to such receipts 
all the attributes of negotiable paper. A trans- 
fer of the receipt by indorsement may operate, 
under the statute, to transfer and vest the title of 
the goods in the purchaser, where before it would 
not, but the nature of the contract itself is un- 
changed. It is in no sense a negotiable instru- 
ment under the law merchant. It is simply a 
written acknowledgment by the warehouseman 
that he has received, and holds in store for the de- 
positor, the amount and description of property 
named in the receipt. upon the terms and condi- 
tions ‘therein stated, and is nothing more than a 
written contract between the parties, which by 
the statute is made negotiable for certain pur- 
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poses. The word ‘‘negotiable’’ is evidently not 
used in the statute in the sense in which it is ordi- 
narily arplied to bills of exchange and promis- 
sory notes. A very satisfactory case upon this 
subject is Shaw v. Railroad Co., 101 U. S. 557, 25 
L. Ed. 892. In that case the question was as to 
the right of a purchaser from a thief, for value, 
and without notice, of a bill of lading issued in 
Missouri for goods to be carried to Pennsylvania, 
and which by the statutes of both States was made 
negotiable. In considering the question, it did 
not appear necessary to inquire whether the stat- 
ute of Missouri or of Pennsylvania should be re- 
garded as affecting the contract, since, in the 
opinion of the court, there was no substantial dif- 
ference between the statutes of the two States in 
that regard. The language of the Pennsylvania 
statute was, they (bills of lading) ‘shall be 
negotiable and may be transferred by indorse- 
ment and delivery,’ while that of Missouri 
was, ‘they shall be negotiable by written in- 
dorsement thereon and delivery in the same 
manner as bills of exchange and promissory 
notes.’’ Butneither statute uodertook to define 
the effect of such a transfer, and it therefore be- 
came necessary for the court to look outside of 
them fo learn what the legislature meant by de- 
elaring such instruments ‘‘negotiable.’’ After 
defining that term, as applied to contracts, to 
mean primarily the capability of being transferred 
by indorsement and delivery, so as to give to the 
indorsee a right to sue thereon in his own name, 
and pointing out that certain consequences gen- 
erally, though not always, follow the indorsement 
or transfers of bills and notes,—such as the lia- 
bility of an indorser and the rights of a bona fide 
purchaser before maturity and from a finder or 
thief,— it says: **But none of these consequences 
are necessary atcendants or constituents of nego- 
tiability. That may exist without them. A Dill 
or note past due is negotiable, if it be payable to 
order or bearer, but its indorsement or delivery 
does not cut off the defenses of the maker or ac- 
ceptor against it, nor create such a contract as 
results from an indorsement before maturity, and 
it does not give to the purchaser of a lost or stolen 
bill the rights of the real owner. It does not nec- 
essarily follow, therefore that, because a statute 
has made bills of lading negotiable by indorse- 
ment and delivery, all these consequences of an 
indorsement and delivery of bills and notes before 
maturity ensue or intended to result from such 
negotiation.”’ Again, after observing that bills 
of exchange and promissory notes are exceptional 
in their character, pass from hand to hand as 
coin, and the interests of trade require that a 
bona fide purchaser for value should not be bound 
to look beyond the instrument, the court pro- 
ceeds: ‘The reason can have no application to 
the case of a lost or stolen bill of lading. The 
function of that instrument is entirely different 
from that of a bill or note. It is not a represent- 
ative of money, used for the transmission of 
money, or forthe payment of debts or for pur- 





chases. It does not pass from hand to hand as 
bank notes or coin. It is a contract for the per- 
formance of a certain duty. True, it is a symbol 
of ownership of the goods covered by it.—a rep- 
resentative of those goods. But, if the goods 
themselves be lost or stolen, no sale of them by 
the finder or thief, though to a bona fide purchaser 
for value, will divest the ownership of the person 
who lost them, or from whom they were stolen. 
* * * Bills of lading are regarded as so much 
cotton, grain, iron, or other articles of merchan- 
dise. The merchandise is very often sold or 
pledged by the transfer of the bills which cover 
it. They are, in commerce, a very different thing 
from bills of exchange and promissory notes, an- 
swering a different purpose and performing dif- 
ferent functions. It cannot be, therefore, that 
the statute which made them negotiable by in- 
dorsement and delivery, or negotiable in the same 
manner as bills of exchange and promissory notes 
are negotiable, intended to change totally their 
character, put them in all respects on the footing 
of instruments which are the representatives of 
money, and charge the negotiation of them with 
all the consequences which usually attend or fol- 
low the negotiation of bills and notes. Some of 
these consequences would be very strange, if not 
impossible; such as the liability of indorsers, the 
duty of demand ad diem, notice of non-delivery 
by the carrier, etc., or loss of the owner’s prop- 
erty by the fraudulent assignment of a thief. If 
these were intended, surely the statute would 
have said something more than merely make them 
negotiable by indorsement.”’ 

We are of the opinion, therefore, that a ware- 
house receipt is not negotiable, within the mean- 
ing of the rule prohibiting the admission of parol 
testimony to charge one not bound upon the face 
of the instrument, but in that respect it is asimple 
contract, and such evidence is admissible to show 
that, although executed by and in the name of an 
agent, it is in fact the contract of the principal, 
and he is bound thereby. Barbre v. Goodale, 28 
Oreg. 465, 38 Pac. Rep. 67, 43 Pac. Rep. 378. 

It is contended, however, that, even if the re- 
ceipts are not negotiable, they are nevertheless 
presumptively the contract of Loughmiller & Co. 
alone, and plaintiff cannot recover upon either 
the first, third, or sixth cause of action, for the 
reason that there was no evidence to rebut such 
presumption, or to show that Loughmiller & 
Co. were in fact defendant’s agents. A con- 
siderable portion of defendant’s brief is devoted 
to the discussion of this question, which we re- 
gard, however, as one of fact for the jury, 
and not the court. There was evidence given 
at the trial on behalf of plaintiff, tending to 
show, and from which the jury were justified 
in finding, that Loughmiller & Co. were in fact 
the agents of defendant, and received the wheat 
and executed the receipts as such. It is unnec- 
essary for us to incumber this opinion by a 
reference to the testimony in detail. It is suf- 
ficient to say that we have examined it with 
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much care, and are satisfied that the court com- 
mitted no error in overruling the motion for 
nonsuit on this ground. _ 

It is next claimed that plaintiff cannot recover 
upon the second, fourth, and fifth causes of ac- 
tion,—those representing the claims of Frizzell, 
MeNichols, and McAllister,—because of a failure 
of proof. The evidence offered to establish these 
several causes of action consisted of load checks, 
and the oral testimony of witness that the wheat 
was received upon the same terms and conditions, 
and under the same contract, as that of the other 
parties. The load checks are all substantially 
the same. The following may serve as a speci- 
men: “No. 56. Aug. 23,——, Or., , 1893. Re- 
ceived by R. T. MeNickle, by W. E. Loughmiller 
& Co., for the Portland Flouring Mills Co.,—— 
bushels, 3,835, lbs, good merchantable wheat, to 
be forwarded |to Oregon City, and there stored in 
the P. F. M. Co.’s warehouses for the benefit of 
the owner. No. of sacks returned, 20 sacks. W. 
E. Loughmiller, Weigher.”’ 

It is claimed that these load checks constitute 
the contract under which the wheat was received 
by Loughmiller & Co., and that they do not sup- 
port the allegations of the complaint. But the 
evidence shows that when a farmer delivered a 
load of grain it was the custom to give him a load 
check as an evidence thereof, and when he com- 
pleted his season’s hauling a receipt was issued 
for the entire amount of grain delivered, in form 
the same as the one heretofore set out, and hence 
the load checks do not evidence the contract un- 
der which the wheat was received, but are simply 
memoranda of each load of wheat as it was de- 
livered; and so parol evidence to the effect that 
the wheat represented in the second, fourth, and 
fifth causes of action was delivered- and received 
under the same contract as in the case of the other 
parties was competent. 

Next it is claimed that plaintiff cannot recover 
upon any of the causes of action, because, if de- 
fendant is under any liability to plaintiff, it is in 
tort, and not contract. This contention is based 
upon the theory that Loughmiller & Co. were not 
the agents of defendant. But, as we have already 
seen, there was, in our opinion, sufficient evi- 
dence to carry that question to the jury, and hence 
this position is without merit. 

It is next contended that the payment or tender 
of storage, freight, and sack charges was a condi- 
tion precedent to the right to maintain this action, 
and the written tender was not sufficient, but the 
money should have been paid into court. The 
defendant, by its answer, denies the contract al- 
leged in the complaint, and the plaintiff's title 
and right to the possession of the wheat in con- 
troversy, and expressly put its refusal to deliver 
upon the ground that neither plaintiff nor his as- 
signors ever shipped or delivered to it any wheat 
whatever; and therefore, it cannot now be per- 
mitted to say that its refusal to deliver the grain 
was on account of the failure of plaintiff to pay 
the charges referred to. Wyatt Vv. Henderson, 31 








Oreg. 48, 48 Pac. Rep. 790. This disposes of all 
the questions raised on the appeal, and, finding 
no error in the record, the judgment is affirmed. 


Notse.—Recent Cases on Nature, Requisites and 
Negotiability of Warehouse Receipts.—Where pro- 
duce is left with a weigher, who stores it without 
charge, a receipt given by the weigher merely recit- 
ing that the produce had been weighed, and stating 
its weight, is not a ‘warehouse receipt,” the transfer 
of which as security constitutes a delivery of the pro- 
duce, rendering the pledge valid as against attaching 
creditors of the pledgor. Sinsheimer v. Whitely (Cal.), 
43 Pas. Rep. 1109. A warehouse receipt reciting: 
**Received of J T (for Burket Grain Elevator) 126 bu. 
20 lbs. wheat, test 59 wt. at stored per bushel. Fire 
and heating at owner’s risk,”’—sufliciently shows that 
the wheat was received for storage only, and was not 
sold. Miller v. State (Ind. Sup.), 43 N. E. Rep. 440. 
Such receiptis a substantial compliance with Rev. St. 
1894, § 8721 (Rev. St. 1881, § 6542), providing that ev- 
ery warehouseman, shall, on demand, give a receipt 
for goods “‘setting forth the brand, quality, quantity, 
kind, and description thereof, which shall be desig- 
nated by some mark.”’ Miller v. State (Ind. Sup.), 43 
N. E. Rep. 440. In an action by the owner of wheat 
deposited in a warehouse, to recover for the conver- 
sion thereof, defendant cannot prevent recovery by 
showing that, at the time of the alleged conversion, 
plaintiff bad deposited with a bank the warehouse 
receipt, which was by statute transferable by in- 
dorsement, in order to secure advances, unless he also 
shows that plaintiff had indorsed the receipt and that 
the money advanced remained unpaid. Garoutte v. 
Williamson, 108 Cal. 135, 41 Pac. Rep. 35. Wherea 
warehouseman delivered wheat/deposited with him to 
another, for whom he was engaged in buting wheat as 
wheat bought for the latter, he could not, on redeem- 
ing tickets issued by him to his depositors, recover 
the wheat of his principal, on the ground that he had 
noright to deliver it tothe latter. Weiland v. Sun- 
wall (Minn.), 65 N. W. Rep. 628. Where an oflicer of 
a warehouse company, who is expressly or impliedly 
authorized to issue receipts to himself for his own 
cotton, issues such a receipt on his personal account, 
the company will be liable to a bona fide holder 
thereof for value, though the office had, in fact, no 
cotton on deposit. Hanover Nat. Bank v. American 
Dock & Trust Co. (N. Y. App.), 43 N. E. Rep. 72, 148 
N. Y. 612. Inanaction against a warehouse company 
by the bona Jide holder for value of a coupon receipt 
issued by an officer of the company in his own favor, 
plaintiff may show that the facts which he would have 
discovered, had he made inquiries, as was his duty, 
concerning the officer’s authority,, would have dis- 
closed that such officer was impliedly authorized to 
issue the receipts sued on. Hanover Nat. Bank v. 
‘American Dock & Trust Co., 148 N. Y. 612, 48 N. K. 
Rep. 72. In an action by a warehouseman against a 
compress company for the conversion of cotton, 
plaintiff’s receipt for the cotton which he testifies that 
he bought afterwards is admissible as a muniment of 
his title. Baker v. Troy Compress Co. (Ala.), 21 South. 
Rep. 496. Where a warehouseman has given a re- 
ceipt for a bale of cotton, and afterwards buys it, his 
receipt need not be indorsed to him in order to pass 
the title. Baker v. Troy Compress Co. (Ala.), 21 
South. Rep. 496. Warehouse receipts are inadmis- 
sible on behalf of the warehouseman to show the 
quantity of goods delivered to him, in an action for 
such goods by one who does not claim under the re- 








372 


CENTRAL LAW JOURNAL. 





No. 19 








ceipts, or the person to whom they were issued. 
Wyatt v. Henderson (Oreg.), 48 Pac. Rep. 790. In- 
dorsement and delivery of a negotiable warehouse 
is, in law, a delivery of the property represented by 
it. Exchange Bank of Macon v. UWhiman Goldsbor- 
ough Co. (Com. Pl.), 18 Pa. Co. Ct. R. 252, 5 Pa. 
Dist. R.480. Certificates for whisky stored in a ware- 
house, which purport to be “transferable by deliv- 
ery,” are negotiable. Exchange Bank of Macon v. 
Uhlman Goldsborough Co. (Com. PI.), 18 Pa. Co. Ct. 
R. 252, 5 Pa. Dist. R. 480. A warehouseman who had 
issued areceipt for cotton deliverable to the order of 
the depositor, on presentation of the receipt, is pro- 
tected in the delivery of the cotton to another claim- 
ant, against a pledgee of the receipt, by a judgment 
directing such delivery rendered in a proceeding to 
which the depositor and pledgee were made parties. 
State Nat. Bank v. Bryant, 49 La. Ann. 467, 22 South. 
Rep. 89. In an action against a warehouse company 
by a bona jide holder of a cotton receipt issued by the 
company’s president to bimself, it. was immaterial 
whether he had deposited any cotton in the ware- 
house or not. Corn Exchange Bank v. American 
Dock & Trust Co- (Sup.), 43 N. Y. S. 1028, 14 App. 
Div. 453. A bank, before advancing money on are- 
ceipt for cotton issued by a warehouse company, sent 
its agent to the warehouse to ascertain if the cotton 
was on deposit. He gave to the superintendent, who 
had general charge of the warehouse and custody of 
the property there stored, a copy of the certificate, 
and told him he had come to see if the cotton was in 
store. The superintendent said, ‘‘that cotton is here 
all right in store, but I cannot show it to you now, 
because ithas an inspection number.” Held, that the 
company was estopped to deny that the person named 
in the receipt had on deposit the cotton mentioned in 
it. Corn Exchange Bank v. American Dock & Trust 
Co. (Sup.), 43 N. Y. S. 1028, 14 App. Div. 453. A party 
is bound to know that a public warehouseman has no 
authority to issue warehouse receipts on bis own 
property in his possession, to secure adebt. Frank- 
lin Nat. Bank v. Whitehead, 49 N. E. Rep. 592, 39 L. 
R. A. 725. Though the act of March 6, 1869, § 6, pro- 
hibits, under a penalty, a warehouseman from issuing 
duplicate receipts, such receipts are valid as between 
the parties, and when the original receipts are taken 
up the title to the property vests in the holder of the 
junior receipts, who is entitled to priority over a sub- 
sequent pledgee of the original receipts, it not being 
necessary that they should be taken up and canceled 
by the warehouseman in order to give vitality to the 
junior receipts. Block v. Oliver (Ky.), 43S. W. Rep. 
238. <A receipt for merchandise, by one not a public 
warehouseman is, at least as to articles difficult of de- 
livery, such an acknowledgment, by the one giving 
the receipt, that he has received the merchandise on 
the other’s account, that its possession is equivalent 
to the possession of the property itself. Montgomery 
Ward & Co. v. American Trust & Savings Bank, 71 
Ill. App. 20. A warehouse receipt is of no validity as 
to goods not in esse at thetime it is given. Montgom- 
ery Ward & Co. v. American Trust & Savings Bank, 71 
Ill. App. 20. A corporation issuing what purport to 
be waréhouse receipts on its own property, in its pos- 
session, to secure creditors, who know that it is not 
engaged in the business of warehouseman and has no 
authority to do so, or to issue warehouse receipts, is 
not estopped to deny that it was a warehouseman or 
held the property as such, Franklin Nat. Bank v. 
Whitehead (Ind.), 49 N. E. Rep. 592, 39 L. R. A. 725. 
The indorsee of a warehouse receipt for whisky in 
barrels was not affected by an agreement between the 





warehouseman and the indorser’s vendor, assented 
to by such indorser, that the whisky should remain 
in the warehouse until the warehouseman was repaid 
the money advanced by him to pay the revenue tax 
thereon, or an agreement between the indorser and 
his vendor that it should remain in said warehouse 
till the purchase price was paid, and instructions to 
the warehouseman by such vendor to hold the whisky 
until such amounts were discharged, where the in- 
dorsee had no knowledge of said agreements. State 
Bank of City of New York v. Waterhouse, 70 Conn. 
76, 88 Atl. Rep. 904. The indorsee of a warehouse re- 
ceipt is not given constructive notice of liens on the 
property for revenue tax or the purchase price by 
recitals therein that the property was to be delivered 
to the indorser or his order after the payment of 
the tax and ‘all other amounts due;” the words 
“other amounts due” meaning storage charges. State 
Bank of City of New York v. Waterhouse, 70 Conn. 
76, 38 Atl. Rep. 904. The pledgee of a warehouse 
receipt has a special property in the cotton repre- 
sented by such receipt, and can maintain an action of 
trover against the warehouse to recover the cotton so 
represented. Citizens’ Banking Co. v. Peacock (Ga.), 
29S. E. Rep. 752. A warehouse receipt acknowledg- 
ing the receipt from a designated person of so much 
cotton “subject to the presentation of this receipt 
only,’ when delivered as collateral security, is suffi- 
cient, though such receipt be not indorsed, to trans- 
fer the title and possession of the property repre- 
sented. Citizens’ Banking Uo. v. Peacock (Ga.), 29S. 
E. Rep. 752. As between two persons holding ware- 
house receipts for the same goods, the one holding 
the receipt of prior date is entitled to the goods. 
Montgomery Ward & Co. v. American Trust & Sav- 
ings Bank, 71 Ill. App. 20. Under Burns’ Rev. St. 
1894, § 6638 ( Horner’s Rey. St. 1897, § 4913), providing 
that no assignment of goods by way of mortgage shall 
be valid against any other person tban the parties 
thereto, when the goods are not delivered to and re- 
tained by the assignee, unless acknowledged and re- 
corded, where a corporation, without power to do so, 
issues, as security to creditors, warehouse receipts on 
its own property, in its possession, such attempted 
assignment is void as against all third parties, includ- 
ing a general creditor, and a receiver of the corpora- 
tion. Franklin Nat. Bank v. Whitehead (Ind.), 49 N. 
E. Rep. 592,39 L. R. A. 725. Thatthe maker of a 
warehouse receipt was not the owner of the ware- 
house in which the whisky was stored is no defense 
tothe maker in a suit for the whisky by an innocent 
holder for value of the receipt. Collins v. Rosenham 
(Ky.), 48S. W. Rep. 726. A warehouse receipt is 
valid in the hands of an innocent purchaser for value 
without notice. Collins v. Rosenham (Ky.), 43 S. W. 
Rep. 726. Under Code, art. 14,§ 1, declaring ware- 
house receipts negotiable; and article 2, § 3, declaring 
a person intrusted with or in possession ofa bill of 
lading the owner of the goods, so as to give validity to 
his contract relative thereto,—the shipper of the goods, 
though the owner, cannot claim them as against a 
warehouseman and the pledgee of the warehouse re- 
ceipts, where the consignee receipts for the goods 
from the carrier, directs their storage, in the ware- 
house, and gets a loan on the pledge of the warehouse 
receipts. Farmers’ Packing Co. v. Brown (Md.), 39 
Atl. Rep. 625. The transfer of a bonded warehouse 
receipt for whisky to a pledgee operates as a delivery, 
and places the whisky beyond the pledgor’s control as 
between the pledgee and the warehouseman, though 
no notice is given tothe warehouseman. Friedman 
v. Peters (Tex. Civ. App.), 44 S. W. Rep. 572. Code, 
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§ 2408, which provides that warehouse receipts may 
be transferred by indorsement, the same as bills of 
exchange, is repealed by section 2407, which provides 
that an indorsement of a warehouse receipt shall be 
deemed atransfer of the commodity represented by 
it. Yarwood v. Happy, 18 Wash. 246,51 Pac. Rep. 
461. Under Code, § 2407, providing that an indorse- 
ment of a warehouse receipt shall be a transfer of the 
commodity represented by it, a pledgee having only a 
lien thereon could not make a valid transfer to an- 
other party. Yarwood v. Happy, 18 Wash. 246, 51 
Pac. Rep. 461. Where a cold storage warehouse re- 
ceipt provides that ‘“‘this company will provide any 
desired temperature,” oral evidence as to the temper- 
ature agreed upon is admissible. Western Union 
Cold-Storage Co. v. Warner, 78 Ill. App. 577. 








JETSAM AND FLOTSAM. 


A LEGAL ASPECT OF PRAIRIE FIRES. 

In Owen v. Cook (N. Dak.), 31 N. W. Rep. 285 the 
plaintiff sought to recover damages for injuries to his 
property alleged to have been caused by fire set by 
the defendants. The defendants, in order to protect 
their property from destruction by an approaching 
prairie \fire, had set back fires, which, together with 
the main fire, destroyed the plaintiff’s buildings. It 
was held that the defendants were not liable, since in 
the opinion of the court the case came within the 
principle of the ‘“‘squib’” case. Scott v. Shephard, 2 
W. Bil. 892. The real question there was whether 
trespass or case would lie against a defendant who 
had thrown a lighted squib on the property of an- 
other. This was tossed along by two intermediate 
actors, and finally struck the plaintiff, Scott. The 
decision of the court holding that trespass would lie 
was based on the theory that the acts of the interven- 
ing agents did not break the causal connection be- 
tween the defendants’ act and the plaintiff’s injury. 
The danger was conceived to be so imminent as to 
overpower the reasoning faculties, and produce in 
stinctive or automatic action. 

Yet how the principle of that case applies to the 
present facts is not clear. The exigency did not de- 
mand instinctive action nor did the defendants act 
automatically. It may well be that the court in ex- 
cusing the defendants were influenced by the dictum 
in the “squib” case that acts done for self-protection 
under compulsive necessity would not be regarded as 
acts of a free agent, and hence would not break the 
causal connection. If this be the application of the 
principle of Scott v. Shepherd,—and no other seems 
plausible—it is equally as unjustifiable as the former 
suggestion. One may not in all cases protect himself 
at the expense of his neighbor even though the dan- 
ger be imminent, and to say that compulsive necessity 
will excuse is to introduce a standard too unstable 
and too indefinite for a rule of law. 

What, then, is the criterion of legal liability in those 
cases where one in warding off danger from himself 
forces it on another? The authorities are not explicit. 
It is said that one cannot justify a deliberate injury 
of his neighbor’s property by claiming that it was 
done in defense of his own. Pollock, Torts (4th Ed.), 
162. The same idea is suggested in some cases. In 
the dissenting opinion of Blackstone, J., in Scott v. 
Shepherd, supra, the intermediate agents were con- 
sidered as acting on their own judgment, hence should 
have been responsible. Soin Ricker v. Freeman, 50 
N. H. 420, instructions were given that if time for re- 
flection or deliberation were given the actor, legal 





liability would attach. And ina later case, Laidlaw 
v. Sage, 80 Hun, 550, the essence of liability was said 
to depend, not on whether an act was voluntary, but 
on whether it was the result of an intent based on 
reasoning. So far as these authorities go, then, they 
seem to recognize a common characteristic in these 
sudden acts for which one may be liable. That char- 
acteristic is the deliberate nature of the act. A delib- 
erate act is one done in the exercise of the reasoning 
powers. It is manifest, however, that the length of 
the period of deliberation can make no difference in 
the statement of the principle of liability. It there- 
fore seems correct to say that when the act done un- 
der stress of circumstances is the result of an exercise 
of the reasoning faculties, however rapid, the actor is 
subjected to the ordinary rules of legal liability. 7 
Harvard Law Review, 302. So the principle of the 
“squib” case does not apply, for here is not an in- 
stance of instinctive action. Since the defendant’s 
act was deliberate, he should not have been excused 
on the ground that he acted for self protection under 
necessity.— Harvard Law Review. 
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1. AcTION—Services Rendered — Quantum Meruit.— 
When, upon the trial of the general issue in an. action 
upon a quantum meruit for services of a domestic char- 
acter, the plaintiff offers evidence showing the facts 
from which the promise to pay’ may properly be in- 
ferred, and also showing the nature and extent of the 
services rendered, the case should be submitted to the 
jury, although no witness expresses an opinion as to 
the value of the services.—HOSSLER V. TRUMP, Ohio, 56 
N. E. Rep.,656. 

2. ADMINISTRATION—Necessity—Letters.—An admin- 
istrator duly appointed without appeal is entitled to 
the possession of the uncollected choses in action be- 
longing tothe estate inthe hands ofthe widow’s ad- 
ministrator, though the heirs and the widow had 
agreed that there should be no administration.—OrMs- 
BEE V. PIPER, Mich., 82 N. W. Rep. 36. 

3. ALIENS — Acquiring Land by Descent.—Because of 
the prohibition of the alien land act of this State (Gen. 
St. 1897, ch. 51, § 1) the lands of a deceased resident citi- 
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zen dying intestate cannot be acquired, under the stat- 
ute of descents (Jd. ch. 109, §§ 19,20), by a collateral 
kinsman, although a resident citizen, when the an- 
cestor through whom the claim of inheritance is made 
was, atthe timeof his death, a non-resident alien.— 
SMITH V. LYNCH, Kan., 60 Pac. Rep. 329. 

4. APPEAL—Dismissal.—Where a remote grantor and 
warrantor, on notice from the grantee that he would 
be held liable on his covenants of warranty, appears 
and defends, inthe grantee’s name, an action against 
such grantee for partition, his appeal from a decision 
adverse to the grantee cannot be dismissed by the 
grantee.—LaDD v. KUHN, Ind., 56 N. E. Rep. 671. 

5. APPEAL — Notice — Service.—A party who files an 
imperfect notice of appeal can abandon the attempted 
appeal, serve another notice, and perfect his appeal 
through the latter instead of the former notice.— 
FISHER V. TOMLINSON, Oreg., 60 Pac. Rep. 390. 

6. APPEAL—Writ of Error — Grounds.—A mistake in 
figures ina plan giving a measurement, by which all 
parties were misied, and plaintiff allowed to recover a 
strip of landto which he was not entitled, cannot be 
reviewed by a writ of error, siuce it isa retrial of the 
case upon the merits.—PRATT V. BIDWELL, Mass., 56 
N. E. Rep. 707. 

7. Banks—Collections — Negligence.—In the absence 
of instructions todo so, itis negligence for a bank to 
which a certificate has been intrusted for collection to 
send it direct to the drawer; and such negligence 
makes the sender liable for any loss resulting.—FIRsT 
NaT. BANK OF CHICAGO V. CITIZENS’ SAV. BANK OF DE- 
TROIT, Mich., 82 N. W. Rep. 66. 

8. BENEFICIAL ASSOCIATIONS—Assessments—Forfeit- 
ure.—Where the by-laws of a beneficial association 
provided that on the death of a member each member 
should be assessed, forthe benefit of such deceased 
member’s family, and on failure to pay such assess- 
ments members should forfeit their membership, but 
neither the member’s benefit certificate nor the by- 
laws contained any promise to pay such assessments, 
the only remedy for non-payment was by forfeiture of 
the member's interest, and hencethe beneficiary ofa 
deceased member was not entitled to an order requir- 
ing assignees of the association to collect assessments 
from all persons who had been members thereof within 
six years prior to the deceased member’s death.—GIB- 
SON V. MCGREW, Ind., 56 N. E. Rep. 674. 

9. BILLS AND NOTES—Defenses.—An answer averring 
that a note sued on was given without consideration to 
the orginal payee for his accommodation, and was not 
to be negotiated without defendant’s consent or knowl- 
edge; that at the time the payee was indebted to de- 
fendant, and the note was turned over to plaintiff with 
out defendant’s knowledge and without consideration; 
and that plaintiff knew the circumstances under which 
the note was given,—states a good defense to the note. 
—ROANE IRON CO, V. BELL-ARMSTEAD MFG. CO., Ind., 56 
N. E. Rep. 696. 


10. BILLS AND NOTES — Foreign Bill of Exchange.—A 
bank draft drawn in California and payable in Okla- 
homa is a foreign bill of exchange, and governed by 
the lawin relation to negotiable instruments.—Mor- 
RISON V. FARMERS’ & MERCHANTS’ BANK OF LOS AN- 
GELES, OAL., Okla., 60 Pac. Rep. 273. 


ll. BILLS AND NOTES—Guaranty—Partial Release.—A 
bank, by resolution of its directors, guarantied the 
payment of certain notes, and their renewals, at the 
time they were turned over by it to another bank. The 
latter gave up one of the guarantied notes to the maker, 
and other notes were substituted therefor. Held, that 
the guarantor was discharged from liability to the 
amount of the note surrendered.—FIRST NAT. BaNK OF 
MCPHERSON V. BRADLEY, Kan., 60 Pac. Rep. 822. 


12. BILLS AND Norgs — Husband and Wife.—When a 
married woman of Kansas indorses her husband’s 
note, an action at law may be maintained against her 
under Gen. St. Kan. 1897, ch. 123, § 14, providing that a 
married woman may contract with reference to her 





real and personal property in the same manner and to 
the same extent as an unmarried woman may.—STAaTE 
BANK OF ELDORADO, KAN., V. MAXSON, Mich., 82N. W. 
Rep. 31. 

13. BILLS AND NOTES — Indorsement by Partner.—A 
member of a firm, who usually attended to the firm’s 
contracts for loans, having agreed to borrow a sum of 
money of plaintiff for the firm, made his individual 
note therefor, and indorsed upon it the name of the 
firm. The money received upon the note was placed 
by the maker to his private account, but it did not ap- 
pear that this was known tothe plaintiff. Held, that 
the note bound all the members of the firm.—REED v. 
Bacon, Mass., 56 N. E. Rep. 716. 

14. BILLS AND NOTES — Negotiable Instrument.—A 
stipulation ion an instrument for the payment of a cer- 
tain sum of money, payable with current exchange on 
a place other than the place of payment, is not de- 
structive of negotiability.—CLARK V.SKEEN, Kan., 60 
Pac. Rep. 327. 

15. BILLS AND NOTES — Notes — Compounding a Fel- 
ony.—Notes executed for the purpose of procuring the 
dismissal of a criminal prosecution are contrary to 
public policy and void.—KIRKLAND V. BENJAMIN, Ark., 
55 S. W. Rep. 840. 

16. BILLS AND NOTES — Payment—VParol Extension.— 
Under Civ. Code, § 1698, providing that a contract in 
writing may be altered by an executed oral agreement, 
the payee ofa note was not bound by an oral agree- 
ment to extend the time of payment on condition that 
the maker should pay the same rate of interest during 
the extension as that stipulated in the note; such 
agreement being unexecuted.—H@&NEHAN Vv. HART, 
Cal., 60 Pac. Rep. 426. 

17. BILL OF EXCEPTIONS — Allowance.—Under Civ. 
Code, § 385, providing that it shall be the duty of the 
judge to allow, sign, and seala bill of exceptions at 
any time during the term ofthe court at which such 
exceptions were taken, or within any time thereafter 
fixed by the court, a trial judge has no authority to ex- 
tend thetime fixed for filing a bill of exceptions, in 
vacation, after the term at which final judgment was 
rendered, and an appeal therefrom prayed and al- 
lowed.— WINTER V. PEOPLE, Colo., 60 Pac. Rep. 344. 


18. BonpDs—Surety — Liability.—Where a contractor 
for the building of a school house gives a bond to the 
township trustee, conditioned to pay for labor and ma- 
terial, persons furnishing such labor or material have 
a right of action on the bond.—KING Vv. DOWNEY, Ind., 
56 N. E. Rep. 680, 


19. CARRIERS—Injuries to Passengers.—By section 3, 
art. 1,ch. 72, Comp. St.,arigbt of action is given toa 
person for all injuries sustained while a passenger ofa 
railroad company, except where the injury was occa- 
sioned by his own criminal negligence, or by his viola- 
tion of some express rule or regulation of the carrier, 
actually brought to his notice.—CHICAGO, ETC. Ry. Co. 
V. ZERNECKE, Neb., 82 N. W. Rep. 26. 


20. CHATTEL MORTGAGE — Lien.—Where a creditor 
brings suit against his debtor, and sues outa writ of 
attachment, but before levying the same learns that 
the debtor’s property is covered by a chattel mortgage, 
and upon receiving such information buys the chattel 
mortgage debt, and has the mortgage assigned to him- 
self, and thereafter causes said property to be seized 
under such attachment, he thereby waives his lien un- 
der the chattel mortgage; and, in case the attachufent 
is discharged, either by the court on the trial or by ap- 
pealing from the judgment of the trial court and ex- 
ecuting an appeal bond, the creditor cannot maintain 
an action in replevin to secure the possession of the 
mortgaged property, so that he may foreclose his 
mortgage, for the reason that the mortgage lien is 
waived by the attachment of the property covered 
thereby.—D1x v. SMITH, Okla., 60 Pac. Rep. 303. 

21. CLAIM AND DELIVERY — Demand.—An action in 
claim and delivery to recover crops produced bya 
tenant cannot be maintained where the tenant is only 
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performing a duty with reference to the crop imposed 
on him by his lease, is not asserting a right to posses- 
sion, and no demand for possession has been made on 
him.—OLSON V. AUSDAL, 8. Dak., 82 N. W. Rep. 89. 

22. CONSTITUTIONAL LAW — Federal Question-—The 
question whether the right of arailroad company to 
enter upon, take and use “lands, streams, and mate- 
rials of every kind for the complete operation of the 
road” is impaired by a statute and ordinance prohibit- 
ing any encroachment upon or obstruction in the har- 
bor of a city without permission of the commissioner 
of public works, may constitute a federal question for 
review by the Supreme Court of the United States on 
writ of error to a State court.—ILLINOIS CENTRAL RAIL- 
ROAD COMPANY V. CITY OF CHICAGO, U. 8.8. C., 20 Sup. 
Ct. Rep. 509. 

23. CONSTITUTIONAL LAw — Self-Executing Constitu- 
tional Provision — Liability of Stockholder. — The 
words ‘‘shall be secured” in Kan. Const. art. 
12, § 2, declaring the liability of stockholders in 
corporations, are not merely directory to the leg- 
islature to make provision for such liability, 
but of themselves declare it; and to this extent the 
constitution is self-executiag.-GgeORGE L. WHITMAN 
Vv. NATIONAL BANK OF OXFORD, U. 8.8. C., 20 Sup. Ct. 
Rep. 477. 

24. CONSTITUTIONAL Law—Special Legislation—Min- 
ing Corporations.—St. 1880, p. 131, providing that at the 
election of directors of a mining corporation the stock 
of the corporation shall be voted by the bona fide own- 
ers thereof as shown by the corporation’s books, un- 
less the certificate of stock, duly indorsed, is produced 
at such election, in which cuse such certificate shall 
be the highest evidence of ownership, was in violation 
of Const. art. 4, subd. 33, § 25, providing that the legis- 
lature shall pass no special law where a general law 
can be made applicable; since there was no distinc- 
tion between mining and other corporations author- 
izing a different law as to the manner of conducting 
their elections.—KRAUSE V. DURBOW, Cal., 60 Pac. Rep. 
438. 

25. CONTRACT—Consideration—Forbearance.— Where 
defendant agreed in writing that, if plaintiff would re- 
frain for six months from bringing an sction against 
it, defendant would not plead the statute of limita- 
tions thereto, the forbearance to sue was a sufficient 
copsideration to support the contract.—WELLS, FARGO 
& Co. Vv. ENRIGHT, Cal., 60 Pac. Rep. 440. 


26. CONTRACT—Rescission.—A pleading for rescission 
ofacontract for a breach in its conditions must al- 
lege the ground upon which a right to rescind is based, 
an offer to rescind, without unnecessary delay, by a 
tender of the property received, with a request for a 
return of the consideration, and the offer to return the 
property must be continuous and kept good by a 
proper averment to that effect.—J. B. ALFREE MFG. 
Co. v. GRAPE, Neb., 82 N. W. Rep. 11. 


27. CONTRACTS—Restraint of Trade.—In an action for 
breach of contract not to re-engage in a business for a 
specified time, evidence of the quantity of goods pur- 
chased by defendant, and the sum paid therefor, on 
re entering the business, being merely a basis for es- 
timating his profits or loss, is inadmissible, since the 
profit accruing or the loss sustained by deZendant af- 
ter re-entering the business is not an element of plaint- 
iff’s loss, nor a measure of his damages.—DoOsE yv. 
Tooz*, Oreg., 60 Pac. Rep. 380. 


28. CORPORATIONS—De Facto Corporation.—Where 
there bas been an attempted compliance with a stat- 
ute, authorizing the creation of a corporation, though 
certain required formalities have been omitted, and 
an actual exercise of corporate functions, there is at 
least a corporation de facto, the legal existence of 
which can only be questioned in a direct proceeding 
for that purpose.—DOTY V. PATTERSON, Ind., 56N. E. 
Rep. 668. 


29. CORPORATION—Federal Question—Judgment of 
Other State.—A judgment against a corporation which 





by the laws of the State in which it is rendered is 
binding on the stockholders must be given by a court 
of another State the same conclusive effect] against a 
stockholder who is sued therein; and the only de- 
fenses which he can make against it are those which 
he could make inthe courts of the State in which it 
was rendered.— HANCOCK NATIONAL BANK V. JONATHAN 
W. FarnouM, U. 8S. 8S. C., 20 Sup. Ct. Rep. 506. 

30. CORPORATIONS — Liability of Stockholders.—The 
constitutional provision (article 12, § 2), that “dues 
from corporations shall be secured by individual lia- 
bility of the stockholders to an additional amount 
equal to the stock owned by each stockholder; and 
such other means as shall be provided by law,” is not 
self-executing, but requires legislative action to give 
it effect.—-WOODWORTH V. BOWLES, Kan., 60 Pac. Rep. 
331. 

31. CORPORATIONS — Receivers—Appointment.—Rev. 
St. 1899, § 753, authorizing the appointment of a re- 
ceiver ‘‘whenever such appointment shall be deemed 
necessary, to keep and preserve any money or other 
thing deposited in court,” and “to keep and protect 
any business intrusted to him pending legal or equl- 
table proceeding concerning the same,” does not au- 
thorize a circuit court to appoint a receiver for a cor- 
poration in an action at law against it on a note,— 
MILLER V. PERKINS, Mo., 55S. W. Rep. 874. 

32. CORPORATIONS — Transaction with Director.—A 
director of a corporation cannot set up a secret agree- 
ment between himself and the corporation to defeat 
an action on a note given by him in payment of the 
corporate stock, as against the creditors of the cor- 
poration, which had become insolvent.—SHUEBY V. 
HOLMES, Wash., 60 Pac. Rep. 402. 

83. CorPORATIONS — Ultra Vires — Estoppel.—Under 
Ky. St. § 567, providing that no corporation shall en- 
gage in business other than that expressly authorized 
by its articles of incorporation and amendments 
thereto, a banking corporation cannot conduct a man- 
ufacturing business.—LOUIS BLETZ & CO. V. BANK OF 
KENTUCKY, Ky., 55 8. W. Rep. 697. 


34. CORPORATIONS— Water Company—Mortgage.—Cor- 
porations cannot sell or mortgage those franchises re- 
ceived from the State which confer power upon them 
to exist as artificial bodies; but those franchises de- 
nominated as “secondary,” which include the privileges 
granted by a city to a water company, with the right to 
tuke tolls, etc., may, under our statute, be lawfully 
alienated or incumbered.— STaTE Vv. TOPEKA WaTER 
Co., Kan., 60 Pac. Rep. 337. 


35. CouNTIES—Division — Constitutional Law.—The 
provisions of said section 2, art. 10, of the constitution 
do not preclude the legislature from passing a law re- 
quiring that the question of county division shall re- 
ceive the majority of all the votes cast at the election 
at which the same was submitted to the eleetors to 
effect the erection of a new county out of one then ex- 
isting.—STATE V. CLARK, Neb., 82 N. W. Rep. 8. f 


36. CREDITORS’ BILL — Delay—Adequate Remedy at 
Law.—Where plaintiff’s execution against defendant 
was returned unsatisfied, and he filed a creditors’ bill, 
which could not be served for eight years because of 
defendant’s absence from the State, and on defend- 
ant’s return plaintiff filed a supplemental bill, 
alleging that defendant had acquired a large interest 
ina partnership since the filing of the original bill, 
such delay being without plaintiff's fault, did not pre- 
clude him from obtaining discovery of defendant’s 
property thereunder, though it appeared that he had 
an adequate remedy at law.—NEWLOVE vy. PENNOCK, 
Mich., 82 N. W. Rep. 54. 


37. CREDITORS’ BILL—Limitations—Fraudulent Con- 
veyance.—An action in the nature of a creditors’ bill 
to set aside a fraudulent conveyance of land, and to 
subject the same to the payment of a judgment, must 
be brought within two years after the plaintiff is in 
position, by reason of his judgment, to maintain the 
suit.—TaYLoR V. LANDER, Kan., 60 Pac. Rep. 320. 
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38, CRIMINAL LAW—Aggravated Assault.—Under Pen. 
Code, art. 601, subd. 5, providing that an assault be- 
comes aggravated when committed by an adult male 
onthe person of a female or child, it was error to 
give acharge on aggravated assault where the accused 
was only 18 years old.—ELLERS V. STATE, Tex., 55S. W. 
Rep. 813. 

39. CRIMINAL LAW—Assault with Intent to Rape.—An 
indictment for assault with intent to commit rape by 
force should contain the averment that the defendant 
assaulted the female with the felonious intent to have 
sexual intercourse with her by force or violence suffi- 
cient to overcome any resistance she might make.— 
RECTOR V. TERRITORY, Okla., 60 Pac. Rep. 275. 


40. CRIMINAL LAW—Bigamy.—Under the provisions 
of section 4551 of the Statutes of 1893, it is unlawful for 
either party to a divorce suit to marry any other per- 
son within six months from the date of the decree of 
divorcement, and every person marrying contrary to 
the provisions of this section is guilty of bigamy.— 
NIECE V. TERRITORY, Okla., 60 Pac. Rep. 300. 


41. CRIMINAL LAw—Cattle Theft — Evidence.—Where 
defendant sold property not in his possession, with the 
fraudulent purpose of depriving the owner thereof, 
and the buyer actually took the property, defendant 
was guilty of the taking.—LaNg v. STATE, Tex., 55 8S. 
W. Rep. 831. 


42. CRIMINAL Law-—Disorderly House.—In a prosecu- 
tion for keeping a disorderly house, a motion for acon- 
tinuance is properly overruled where the absent wit- 
ness was expected to testify that no women of bad re- 
pute were permitted inthe house during a portion of 
the time laid inthe indictment, such evidence being 
objectionable as a conclusion.—DAILEY V. STATE, Tex., 
55S. W. Rep. 821. 


43. CRIMINAL LAW—Extortion—Threatening Letters. 
—A letter which clearly showed that defendant wus 
attempting to extort money from prosecutor by 
threatening to accuse him before the grand jury, and 
continue his accusations by testifying in the courts, of 
violating the law in selling intoxicating liquors toa 
minor, is sufficient to support a prosecution for send- 
ing athreatening letter to extort money.—WYNNE Vv. 
StaTE, Tex., 55S. W. Rep. 837. 


44. CRIMINAL Law—Homicide—Constitutional Law.— 
In atrial for homicide in which the defendant relied 
on self defense, it was errorforthe courtto ask wit- 
nesses leading questions as to whether, at the time the 
fatal shot was fired, the deceased had not subsided and 
consented to stop his quarreling, and whether the af- 
fray did notseemto beat anend sofor as deceased 
was concerned; such questions being in violation cof 
Const. art. 4, §16, prohibiting the court from comment- 
ing on facts.—STaTE V. CroTrs, Wash., 60 Pac. Rep. 404. 


45. CRIMINAL Law — Homicide— Defense— Ineanity.— 
Where one was charged with homicide, and a jury im- 
paneled by the district court to try the question of bis 
capacity to commitcrime held him of unsound mind, 
and he was released on bail, but thereafter placed on 
trial for the offense, the finding on the question of in- 
sanity was not a bar to the subsequent prosecution for 
the offense, since the accused on the trial for the of- 
fense had his defense of insanity under his plea of not 
guilty.—CHASE V. STATE, Tex., 55S. W. Rep. 833. 


46. CROPS—Possession—Title.—Where the defendant 
was inthe actual possession of land, though he had 
forfeited his title thereto, and plaintiff had an execu- 
tory contract of purchase ofthe land,‘but had exer- 
cised no possession, but merely warned defendant that 
he claimed the crops growing on the land, defendant 
was entitled to such crops; and it was immaterial tbat 
they were volunteer.—CHURCHILL V. ACKERMAN 
Wash., 60 Pac. Rep. 406. 


47. DEATH — Presumption from Absence — Burden of 
Proot.—Kentucky Statutes, § 1639, which provides that, 
“it any person who shall have resided in this State go 
from and do not return to this State for seven succes- 





sive years he shall be presumed to be dead in any case 
wherein bis death shall come in question, unless proof 
be made that he was alive within that time,” applies 
where the person leaving the State is absent for seven 
consecutive years after he is last heard from; the bur- 
den then being thrown onthe other party to prove 
that the person is alive.—MoT. BEN. LIFE INS. Co. v. 
MARTIN, Ky., 55S. W. Rep. 694. 

48. DEEDs — Construction — Property Conveyed.—A 
deed conveying ‘‘all the house and premises situated 
on” alot described, together with the hereditaments 
and appurtenances thereto belonging, passes title to 
the lot as well as the house.—BAWDEN V. HUNT, Mich., 
82 N. W. Rep. 52. 

49. DEED—Escrow — Délivery.—Where decedent de- 
livered to a third party a deed which stated that it was 
delivered in escrow, to be delivered to the grantee at 
the grantor’s death, or to grantor, at his request, in 
his lifetime, and the grantor afterwards had the last 
clause erased, and redelivered the deed, stating he 
wished to putthe property beyond the power of recall, 
the lands passed to grantee at the grantor’s death.— 
FULTON V. PRIDDY, Mich., 82 N. W. Rep. 65. 

50. DivorncE—Lost Record.—The records of a circuit 
court for several years being destroyed, parol evidence 
to show that a certain divorce was granted by the court 
during that time Was admissible.—BELCHER’S ADMR. 
v. BELCHER, Ky., 55S. W. Rep. 693. 

51. DIVORCE— Right to Dower.—Section 5699, Rev. St., 
which gives a right of dower to a divorced wife in the 
lands of the husband in certain cases, is enabling in 
its character, and does not create a disability, nor im- 
pose any restraint on the power ofthe wifeto relin- 
quish such dower right in any lawful mode, when the 
divorce is granted, or at any time thereafter.—JULIER 
v. JULIER, Ohio, 56 N. E. Rep. 661. 

52. ELECTIONS — Ballots — Judges’ Signatures.—The 
clause in Rev. St. 1889, § 4785, as amended by Laws 1891, 
pp. 135,136, providing that no judge of election shall 
deposit any balloton which the names or initials of 
the judges do not appear, is mandatory ; and votes cast, 
bearing the name and initials of only one judge, cannot 
be counted.— McKay V. MINNER, Mo., 55S. W. Rep. 866. 

53. EMINENT DOMAIN—State—City—Powers.—The fact 
that a State has delegated its paramount control of cer- 
tain streets toa municipality does not prevent the 
State from fixing and establishing the grade thereof.— 
BRAND V. MULTNOMAH CoO., Oreg., 60 Pac. Rep. 390. 

54. EQuiry—Taxes-— Restraining Collection.—Equity 
will not entertain a bill to restrain the assessmeut and 
collection of a drain tax, where relief is not asked till 
the expense of constructing the drain is incurred and 
orders issued for the work.—WALKER TP. v. THOMAS, 
Mich., 82 N. W. Rep. 48. 

55. EvIDENCE—Parol Evidence — Note.—As a general 
rule, extrinsic testimony is not admissible to explain 
or vary the terms of a negotiable instrument; but this 
general rule is subject to the reasonable exception that 
where anything appears on the face of the instrument 
which suggests a doubt or ambiguity as tothe party 
bound, orthe character in which any ofthe persons 
who signed the instrument acted, parol testimony is 
admissible, as between the original parties, for the 
purpose of showing the true intent and meaning of the 
parties.—JANES V. CITIZENS’ BANK OF NORTH ENID, 
Okla., 60 Pac. Rep. 290. 


56. EVIDENCE—larol Testimony to Vary Written 
Contract.—Parol evidence is inadmissible to show that 
atthe time of making a note for asum named forthe 
price of a milk route it was verbally agreed that a dis- 
count of four cents a can should be allowed the maker 
on all milk bought by him of the payee, and applied 
upon the note when the same was settled.—KELLEY V. 
THOMPSON, Mass., 56 N. E. Rep. 713. 


57. EvVIDENCE—Proof of Handwriting.—When the ex- 
ecution of a written instrument is denied under oath, 
before a witness can be permitted to testify to the gen- 
uineness ofthe signature thereto it must be shown: 
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First, that the witness was present and saw the instru- 
ment executed; or, second, that he is acquainted with 
the writing or signature of the party; or, third, that 
such witness is competent to testify as an expert by a 
comparison of the disputed signature with other writ- 
ings or signatures admitted or proven to be genuine,— 
ARCHER V. UNITED STATES, Okla., 60 Pac. Rep. 268, 


58. EvIDENCE—Proof of Incorporation.—Under Laws 
1884, ch. 330, § 3, requiring a foreign corporation, before 
transacting business in the State, to file with the com- 
missioner af corporations a copy of its charter or cer- 
tificate of incorporation, and, under Pub. St. ch. 169, § 
70, making copies or documents in the executive and 
other departments of the commonwealth, duly au- 
thenticated, competent evidence equally witb the orig- 
inals thereof, the corporate existence of a foreign cor- 
poration may be proven by a duly-certified copy of the 
copy ofthe charter on file withthe commissioner.— 
COMMONWEALTH V. CORKERY, Mass., 56 N. E. Rep. 711. 

59. FRAUDS, STATUTE OF — Parol Evidence.—A tele- 
gram to a hop dealer, by his agent W, stating, “Bought 
thirteen, at eleven five-eighths net you; confirm pur- 
chase by wire to B,” with a reply by the dealer, sent to 
B, stating, “‘We confirm purchase W eleven five-eight 
cent, like sample,’’—usre a sufficient written contract 
by the dealer to purchase hops to satisfy the statute of 
frauds, where it can be shown by parol evidence that, 
according to the usages of the hop business, the words 
were understood by the parties to mean an agreement 
to purchase acertain quantity of hops, ofa certain 
grade, fora certain price.—BREWER V. HORST-LACH- 
MUND Co., Cal., 60 Pac. Rep. 418. 

60. FRAUDS, STATUTE OF—Who May Plead — Assignee 
for Creditors.—An assignee for the benefit of creditors, 
not being a purchaser for value, cannot plead the stat- 
ute of frauds asa defense to an actionto enforce a 
parol contract by the assignor for the sale of land, the 
assignor offering in writing to convey.—WALKER’S AS- 
SIGNEE V. WALKER, Ky., 55 8. W. Rep. 726. 


61. FRAUDULENT CONVEYANCES.—An averment that 
the conveyances sought to be set aside “‘were without 
consideration, and made forthe purpose of covering 
up and concealing the ownership of the property,” ac 
companied by the averment that the grantor ‘‘has 
since these pretended conveyances claimed to be the 
owner ofthe property, and used and controlled it,” 
amounts in effect to a charge that the conveyances 
were made with fraudulent intent.—O’KaNE Vv. VIN- 
NEDGB, Ky., 55S. W. Rep. 711. 


62. GAMING—Gambling Contract—Future Delivery.— 
Ina transaction, involving the alleged purchase of 
wheat upon the Chicago Board of Trade, which is 
challenged, as a wagering contract, and void as being 
contrary to public policy, the true test is whether 
there was in the minds of the parties tothe transaction 
an intention in good faith to purchase the property, 
and to secure a bona fide transfer and actual delivery 
thereof to the purchuser.—ROGERS V. MARRIOTT, Neb., 
82 N. W. Rep. 21. 


63. GAMING—Money Lost—Judgment—Lien.—A judg- 
ment recovered, under section 4273, Rev. St., by a third 
person, for money won by the defendant from another 
at gaming, may, under section 4275, Jd., be made a 
lien on the property where the gaming was had with 
the knowledge of the owner; the reason of the statute 
having reference to the discouragement of gambling, 
rather than tothe natural justice of the cuse as be- 
tween parties.—TROUT V. MARVIN, Ohio, 56 N. E. Rep. 
655. , 

64. GUARANTY — Explaining Signature — Parol Evi- 
dence.—In an action on a guaranty, in which defend- 
ant’s signature is followed by the letters ‘‘Pt.,” parol 
evidence is admissible, as between the original par- 
ties, to explain the character or capacity in which he 
affixed his signature.— SMALL v. ELLIOTT, 8. Dak., 82 N. 
W. Rep. 92. 

65. HUSBAND AND WIFE—Debts Chargeable Against 
Community.—Plaintiff sued defendant on a note given 





by her after her husband’s death, signed, “Mrs. C B, 
Administratrix of C B Deceased ;” alleging that it was 
a debt chargeable to the community estate of defend- 
ant and her deceased husband, and that she qualified 
as community survivor. Held that, in the absence of 
evidence of its being a community and not an individ- 
ual debt, a judgment against her as survivor in the 
community estate was erroneous.—BROWN V. ADAMS, 
Tex., 558. W. Rep. 761. 

66. INJONCTION — Food — Furnishing Samples.—In- 
junction will not lie at the suit of an inspector em- 
ployed by the dairy and food commissioner to compel 
@ manufacturer and seller of an article of food or 
drink to furnish for analysis, as provided by section 
4200-7 of Bates, Ann. St., samples of the articles man- 
ufactured or sold. The remedy for refusal to comply 
with the requirements of that section is by prosecution 
under the succeeding section.—STATE v. CAPITAL CITY 
DIARY Co., Ohio, 56 N. E. Rep. 651. 

67. INSURANCE—Limitation of Action to Enforce Set- 
tlement.—The stipulation in a policy that no action 
can be maintained thereon, unless brought within 12 
months after the fire, does not apply to an action to 
enforce a compromise agreement made between the 
parties after the property was destroyed.— HANOVER 
Fire Ins. Co. v. Hatron, Ky., 558. W. Rep. 681. 

68. INSURANCE—Policy—Forfviture.—Where a fire in- 
surance policy provided in printing that the policy 
would be void, unless otherwise provided by special 
agreement, if certain enumerated articles were kept on 
the premises, which printed provision permitted the 
use of kerosene oil under certain conditions, a special 
agreement permitting the keeping of “paints, oils,” 
etc., did not supersede the printed provision as to 
kerosene, or protect the policy from forfeiture for the 
use of kerosene in a different manner from that speci- 
fled.—VANDERVOLGEN V. MANCHESTER FIRE ASSOR. CO., 
Mich., 82 N. W. Rep. 47. 

69. INTOXICATING LIQUORS—Local Option—Place of 
Sale.—An agent whose principal is located outsidea 
county in which the local option law is in force makes 
asalein such county when he takes an order therein 
for liquors, and the goods are shipped by his princi- 
pal, and received by the purchaser Within the county, 
in pursuance of the order, though the price, with the 
freight added, is payable at the principal’s place of 
business.—BOGEL V. STATE, Tex., 55S. W. Rep. 830. 


70. JOINT TORT-FEASORS.—Where defendants wrong- 
fully ejected plaintiffs from land which they were cul- 
tivating under a contract, and appropriated the crop, 
they could not set up as a defense that they were act- 
ing for another, since joint tort-feasors are severally 
as well as jointly liable.—ELLIs V. STINE, Tex., 55S. W. 
Rep. 758. 


71. JuDGMENT—Execution — Levy.—The levy of an 
execution upon real estate during the time that the 
judgment upon which the execution issued was a lien 
upon the same neither extends the lien of the-judg- 
mnent nor does it create a new lien upon the property. 
—SMITH V. SCHWARTZ, Utah, 60 Pac. Rep. 305. 


72. JUDGMENT—Prior Fraudulent Conveyance—Judg- 
ment Creditors.—A judgment creditor is not entitled 
to treat a prior fraudulent conveyance by the judg- 
ment debtor as void, and to sell the land conveyed un- 
der execution; and if he does,-and bids it in at the 
sale, he acquires no rights as against a subsequent 
judgment creditor who proceeded by creditors’ suit to 
set the conveyance aside, and sold the land to satisfy 
his judgment, bidding it in himself.— PRESTON. PARTON 
MILLING Co. V. DEXTER HORTON & Co., Wash., 60 Pac. 
Rep. 412. 


73. JUDGMENT—Vacation.—An action in equity can- 
not be maintained to vacate a judgment and grant a 
new trial because errors were committed in the course 
of the trial, and that an ineffectual attempt was made 
to have the errors corrected in accordance with the 
requirements of the Code.—PUBLISHING HOUSE OF 
EVANGELICAL ASSN, V. HEYL, Kan., 60 Pac. Rep. 317. 
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74. JUDGMENT CREDITORS — Subrogation.—Where a 
judgment creditor of a plaintiff in another suit, in 
which a receiver had been appointed, sought to be 
subrogated to such plaintiff's rights to enjoin the re- 
ceiver from disposing of the assets, and to have them 
turned over to him, his only remedy was by petition in 
the original suit, where his rights might be deter- 
mined.—GOODNOUGH V. GATCH, Oreg., 60 Pac. Rep. 
383. 


75. JUSTICE OF PEACE—Illegal Commitment.—In an 
action against a justice of the peace to recover dam- 
ages for committing the plaintiff to jail without a plea 
of guilty, thus exceeding his jurisdiction, injury to rep- 
utation being specially alleged as one of the grounds 
of recovery, it is competent for the defendant to prove 
that the plaintiff was, at the time the cause of action 
arose, of bad repute for honesty, the effect of the evi- 
dence being limited to the purpose of defeating or re- 
ducing a recovery on that particular ground.—DRoM- 
MOND V. HENDERSON, Ohio, 56 N. E. Rep. 650. 


76. LiIbEL—Damages—Evidence—A newspaper article 
in which it is falsely stated that a business corporation 
is maintaining a precarious existence; that it is not 
able to meet its financial obligations, and is tottering, 
bankrupt, and about to pass out of existence, is libel- 
ous per se.—BEE PUB. CO. V. WORLD PUB. CO., Neb., 82 
N. W. Rep. 28. 


77. LIMITATIONS—Continuous Employment.—If there 
is a single hiring, and the term of service of the em- 
ployee, and also the time when his compensation shall 
become due, are not fixed by agreement or understand- 
ing, and the hiring and service continue without in- 
terruption or payment until the death ofthe employer, 
the employment, in the absence of evidence of a gen- 
eral custom or usage, may be deemed continuous, and 
the statute of limitations will not begin to run against 
a claim for compeneation until the services are ended. 
—GRISHAM V. LEK, Kan., 60 Pac. Rep. 312. 


78. MANDAMUS—Defense.— Mandamus will lie to com- 
pelthe State land board to execute a lease of State 
land, where the rights of third parties have not inter- 
vened, and that is all that remains to be done to exe- 
cute a contract theretofore agreed on, and with respect 
to which the rights of the parties have vested.—COLo- 
RADO FUEL & IRON CO. V. ADAMS, Colo,, 60 Pac. Rep. 
367. 

79. MARRIAGE—Common-law Marriage.—A man and 
woman were formally married when one of them was 
under disability because a decree of divorce previously 
granted had not become effective. Both intended in 
good faith to assume the marital relation, and, after 
the disability was removed, they decided to and did 
continue to live together as husband and wife without 
the performaace of another marriage ceremony. 
Held, that the facts stated were sufficient to establish 
a common-law marriage, and to make them busband 
and wife after the disability was removed.—SCHUCHART 
v. SCHUCHART, Kan., 60 Pac. Rep. 311. 


80. MARRIED WoOMAaN—Contracts—Parol Evidence.— 
Under the laws of the State of Georgia, a married 
woman cannot bind her separate estate by contract of 
suretyship, but such contract, if made, is voidable, 
and not absolutely void.—STOVALL V. ADAIR, Okla., 60 
Pac. Rep. 282. 


81. MASTER AND SERVANT—Injury to Servant—Fellow- 
Servants.—Where plaintiff, who was foreman of a rail- 
road section gang, was injured through the negligence 
of a station agent and of the conductor and brakeman 
of a freight train in falling to properly load and secure 
timbers on a flat car, it was error to submit the case to 
the jury on the theory that the plaintiff and the station 
agent, conductor, and brakeman were not fellow-serv- 
ants.—MILLER V. MICHIGAN CENT. R. Co., Mich., 82. N. 
W. Rep. 58. 


82. MORTGAGES—Absolute Deed.—Where a deed of 
land absolute on its face is givento securea debt, it 
will be construed a mortgage, though the parties 





stipulated that it should be an absolute conveyance; 
and on failure ofthe grantor to pay, the title of the 
grantee should be absolute, since the parties cannot 
by such agreement avoid the necessity of foreclosure, 
or deprive the debtor of his right to redeem.—Hope- 
KINS V. WRIGHT, Cal., 60 Pac. Rep. 431. 

83. MORTGAGE—Assumption—Note.—Where a person 
took adeed to lands subject to a mortgage, the pay- 
ment of which he did not assume, and subsequently 
conveyed to defendant by deed, warranting the title 
except asto the mortgage, which defendant assumed 
and agreed to pay as part of the consideration thereof, 
the payee of the note secured by the mortgage, or his 
assignee, might maintain an action on the note against 
defendant.—CRONE V. STINDE, Mo., 558. W. Rep. 863. 

81. MORTGAGES—Foreclosure—Res Judicata.—A judg- 
ment for defendant ina suit of trespass to try title, 
when the issue was the validity of asale made by a 
trustee under a trust deed, was no bar to an action to 
foreclose the trust deed, and recover from an assignee 
of the mortgagor, who had assumed the payment of 
the debt.—AMER. FREEHOLD LAND MoOrT. Co. OF LON- 
DON V. MACDONELL, Tex., 55S. W. Rep. 737. 

85. MUNICIPAL CORPORATION—Contract with Attor- 
neys.—A contract made by a municipality with attor- 
neys for legal services is void unlessthe auditor or 
clerk first files and records a certificate, as required by 
section 2702, Rev. St.—CITY OF FINDLAY V. PENDLETON, 
Ohio, 56 N. E. Rep. 649. 

86. MUNICIPAL CORPORATIONS — De Facto Officer— 
Fees.—A police night watchman de facto of a city can- 
not maintain an action to recover fees for services per- 
formed under color of an appointment by the mayor, 
but without legal title to the office.—STEPHENS v. 
CAMPBELL, Ark., 558. W. Rep. 856. 

87. MUNICIPAL CORPORATIONS— Defective Sidewalk.— 
In an action against acity forinjuries sustained by 
falling into an opening, 2 1 2 feet square and 6 feet deep, 
cut intothe sidewalk forthe purpose of ventilating 
defendant’s fire-engine house, the evidence showed 
that the opening had a portable cover, which was 
often removed. The cover was off most of the time in 
good weather, but it did not appear how long it had 
been open before the accident.. Held, that it was er- 
ror to refuse to submitto the jury the question whether 
the city had constructive notice of the dangerous con- 
dition ofthe walk.—MCKISSICK v. CITY OF ST. LOUIS, 
Mo., 55 S. W. Rep. 859. 


88. MUNICIPAL CORPORATION — Defective Sidewalk— 
Injury.—The fact that a city charter provided that 
property owners should pay for the construction and 
repair of sidewalks, and authorized the city to con- 
struct and repairthe same only afterthe owner had 
failed to do so on notice, did not relieve the city from 
liability for injuries caused by defective sidewalks.— 
CITY OF DALLAS V. MEYERS, Tex., 55S. W. Rep. 742. 


89. MUNICIPAL CORPORATIONS—Personal Injuries— 
Claim for Damages.—Under Loc. Acts 1893, No. 323, § 20, 
giving a cluimant for damages against a city a right of 
appeal to the circuit court upon the disallowance of 
his claim by the city council, the city cannot, by refus- 
ing to act on a claim duly presented until the claimant 
appears with his witnesses and submits to an investiga- 
tion of the same, defeat theclaimant’s right to an orig- 
inal action thereon inthe circuit court.—DOLLAR v. 
CITY OF MARQUETTE, Mich., 82 N. W. Rep. 33. 


90. NATIONAL BANK—Loan Fraudulently Obtained by 
Officers.—A national bank which uses in its business 
money obtained by its vice-president asa loan to it 
from another national bank cannot escape liability to 
account therefor uponthe ground that the loan was 
not negotiated by itor by its direction, or that it could 
not itself have legally borrowed the money.—J. FRANK 
ALDRICH V. CHEMICAL NAT. BANK OF NEW YoRK, U.S. 
8. C., 20 Sup. Ct. Rep. 498. 

91. NAVIGABLE WATERS—Riparian Rights.—A stream 
capable of floating logs and timbers to market is a 
navigable stream, and is not deprived of its navigable 
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character by the fact that for a portion of the year it 
cannot be used for that purpose.—HALLOCK V. SUITOR, 
Oreg., 60 Pac. Rep. 384. 

92. NEGLIGENCE — Collision of Bicycle and Wagon.— 
In an action to recover damages for personal injuries 
sustained by plaintiff while riding a bicycle, by reason 
of a collision with a wagon alleged to have resulted 
from the negligence of defendant’s driver, the testi- 
mony ofthe defendant thatthe driver was a careful, 
sober, reliable, and competent man was inadmissible; 
the only issues being as to the negligence of the driver 
and the contributory negligence of plaintiff.—SHaw Vv. 
HOLLENBACH, Ky., 55S. W. Rep. 686. 

93. NEGLIGENCE — Evidence.—In an action for dam- 
ages for injuries sustained by an employee in operat- 
ing an undercut machine, it is competent for an oper- 
ator to testify as to what he saw the machine do about 
two years previous tothe accident, after making an 
examination of it.—PACKER V. THOMSON-HOUSTON 
ELEC. Co., Mass., 56 N. E. Rep. 704. 


94. OFFICERS—Bond — Sureties’ Liability.—The sure- 
ties on the bond of a county treasurer for his second 
term only were liable for moneys received by him dur- 
ing his first term, when, during the second term, he 
had charged himself with the amount as being paid 
overto himself as his own successor, thereby admit- 
ting the amount to bein his hands.—CUSsTER Co. v. 
TUNLEY, 8S. Dak., 82 N. W. Rep. 84. 

95. PARTNERSHIP—Surviving Partner—Infant Heirs.— 
The personal property of a firm being insufficient to 
pay firm debts, the chancellor may order a sale of the 
partnership real estate for that purpose, though one 
ofthe partners be dead leaving an infant heir, the real 
estate being treated as personalty for the payment of 
firm debts, though when sold the title of the heir must 
pass by commissioner’s deed.—GRAVES V. HARDIN, Ky., 
55S. W. Rep. 679. 


96. PARTNERSHIP DEBT — Release of Member.—A re- 
lease given by a creditor to one of several persons lia- 
ble to him as partners discharges the debt, in propor- 
tion tothe amount for whichthe discharged debtor 
was liable under the latter’s arrangement with his as- 
sociates inthe firm.—DAvIES V. JONES, Kan., 60 Pac. 
Rep. 314. 


97. PATENTS — License — Construction.—A patentee 
granted to another a license to mauufacture and con- 
trol the sale ofa patented heater. Both were to sell 
the heaters, and the licensee agreed to pay a certain 
royalty on allsales. Subsequently it was agreed that 
the royalty on each sale thereafter ehould be five dol- 
lars, instead ofthe sums stated in the original con- 
tract, and that the patentee should also be entitled to 
a certain percentage of the list price on all heaters he 
bought. Held, since the licensee had the right to reg- 
ulate prices, the patentee could not avail himself of 
the benefit of the new contract by taking the royalties 
thereunder, and also insist on the right to buy at the 
old prices.—MOvuAT V. BAMLET, Mich., 82 N. W. Rep. 74. 


98. PHYSICIANS — Practicing Without Certificate.—A 
regular practicing physician, holding a diploma from 
an accredited medical college, chartered by the legis- 
lature of the State in which it is situated, and having 
such diploma duly recorded in the county where he re- 
sides and is engaged in the practice of his profession, 
may recover compensation for medical services, al- 
though he has never obtained a certificate to practice 
from a medical board appointed by a district judge of 
this State.—CARLETON V. SLOAN, Tex., 55 8S. W. Rep. 753. 


99. PLEADING—Answer—Burden of Proof.—An allega- 
tion in an answer is to be taken as true when the 
plaintiff, in reply, pleads in confession and avoidance. 
—MEEH V. Missouri Pac. Ry. Co., Kan., 60 Pac. Rep. 
319. 

100. PRINCIPAL AND AGENT—Authority.—An agent in 
charge of a retail lumber business, with the power and 
authority ordinarily incident tothe conduct of such 
business, exceeds the scope of his agency in signing 
his principals’ name to an obligation for the faithful 





performance by a third party of acontract for the con- 
struction ofa building, or an obligation of like char- 
acter.—BULLARD V. DE GROFF, Neb., 82 N. W. Rep. 4. 

101. QUIBTING TITLE — Action.—Where plaintiffs in 
an action to quiet title to land patented by the State 
offered to pay the amount of the final payment made 
by defendants’ grantor, who was made a defendant, to 
him or to any other person entitled thereto, and such 
grantor defaulted, and the record failed to show any 
proof entitling the defendants who answered to such 
payment, a judgment of the court of appeals modify- 
ing a judgment in favor of plaintiffs by directing such 
amount to be paid to one of the defendants who ap- 
pealed was erroneous.—DE LONG V. PATTERSON, Colo., 
60 Pac. Rep. 359. 

102. QUIETING TITLE—Res Judicata.—In an action 
quia timet, where the only issue was the validity of a 
deed under which defendant asserted title, a decree in 
favor of the plaintiff will not preclude the defendant 
from afterwards asserting an equitable lien for money 
paid by him in discharging a valid mortgage on the 
property.—UPTON V. BETTS, Neb., 82 N. W. Rep. 12. 

103. RECEIVERS — Leave to Sue—Pleading.—A com- 
plaint in an action against the receiver of a railroad 
company which did not allege that leave had been ob- 
tained to sue the receiver, or that he had been ap- 
pointed by a federal court, is insufficient, since only 
federal receivers may be sued without leave of the 
court appointing them, and it cannot be presumed, 
without averment, that defendant was such.—PIERCE 
v. JONES, Ind., 56 N. E. Rep. 683. 

104. RELIGIOUS SOCIETIES—Powers.—A contract en- 
tered into by such acorporation for the purchase of 
real estate as a matter of speculation merely is ultra 
vires and void.—THOMPSON v. WEST, Neb., 82 N. W. 
Rep. 13. 

105. REPLEVIN — Evidence — Chattel Mortgages. — 
Where piaintiff in replevin claims title to chattels un- 
der a mortgage, an assignment purporting to convey 
to him title to the note and mortgage is admissible 
where it was made and acknowledged by the mort- 
gagee.—FLINN V. FERRY, Cal., 60 Pao. Rep. 434. 


106. SALES—Breach of Warranty.—A letter written by 
an agent to his principal, and by him put in evidence 
against a third person, not being conchusive on the 
latter, may be explained by the agent.—ELLIOTT V. 
PUGET SOUND & CENTRAL AMERICAN §, 8. Co., Wash., 
60 Pac. Rep. 410. 


107. SaLE—Breach of Warranty.—Where the sellers 
of an irrigating pump and plant knew the use for 
which it was intended, and selected the land and 
pump, and expressly represented that it would ac- 
complish the work of irrigation, and warranted the 
machinery for that purpose, it constitutes a warranty, 
ifthe buyer relied thereon, whether or not the seller 
intended it.—HUNTINGTON V. LOMBARD, Wash., 60 Pac. 
Rep. 414. 


108. SaLES—Breach of Warranty—Notice of Defects. 
—The seller of a corn husker and fodder shredder war- 
ranted the machine to do its work properly, the con- 
tract stipulating that, ifthe machine would not bear 
the warranty after atrial of two days, written notice 
should be given the seller; ‘‘stating wherein it fails to 
satisfy the warranty,” and that a reasonable time 
should be given the seller to send a competent person 
to remedy the difficulty. The next day after the ma- 
chine was first put to work the buyer wrote to the sel- 
ler a letter stating that “the machine does not do sat- 
isfactory work inthe husking of the corn,” and after 
three days another letter to the same effect. Held, 
that aftertwo experts, subsequently sent at different 
times, had failed to remedy the defect, the buyer had 
the right to takethe machine to the depot where he 
received it, notify the seller, and demand the surrender 
of his notes for the price.—KEYSTONE MFG. Co. v. 
YEAGER, Ky., 55 8. W. Rep. 683. 


109. SALES—Rescission—Fraudulent Representations. 
-—In replevin for goods sold under false representa- 
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tions as to the buyer’s financial condition, an instruc- 
tion that, to constitute a fraudulent purchase of the 
goods, there must have been material misrepresenta- 
tions by defendant as to his financial standing, thereby 
to obtain possession of the goods, intending not to 
pay for them, was error, since, if plaintiff made a ma- 
terial representation as to his financial standing for 
the purpese of obtaining credit,the seller might re- 
scind the sale and recover the goods, though the buyer 
had intended to pay for them.—KIRSCHBAUM V. JaSss- 
PON, Mich., 82 N. W. Rep. 69. 

110. SEDUCTION—Civil Liability.—A complaint for se- 
duction, proceeding on the theory that the seduction 
was procured by an alleged promise of marriage, is 
not bad for failure to aver that defendant failed and 
refused to keep such promise, as such a promise is not 
a necessary element in seduction.—GEMMILL V. BRowy, 
Ind., 56 N. E. Rep. 691. 

1ll. SET oFF—Joint Judgment.—A defendant cannot 
set off against the judgment against her and her co- 
defendants a judgment that she alone bad recovered in 
a former action against the plaintiff and another, who 
was not a party to the last action.—RICHMUND V. 
BLocH, Oreg., 60 Pac. Rep. 388. 

112, SLANDER—Allegation of Special Damages.—The 
petition in an action for slander alleged that defend- 
ant, a minister of the gospel, while speaking from the 
pulpit, said of plaintiff: ‘*That man Bray, our school 
teacher, is a Villainous reptile. He had to be repri- 
manded by the county school commissioner. He is 
not fit to go with decent girls, and I advise mothers to 
look after their daughters.” Held, that the words were 
actionable without any allegation of special damages. 
—Bray V. CALLIHAN, Mo., 558. W. Rep. 865. 


113, SLANDER—Breach of Marriage Promise—Dam- 
ages.—Damages for slander not being recoverable in 
an action for breach of promise, and the admission of 
slanderous statements being competent only for the 
purpose of enhancing the damages, to prove the mo- 
tives actuating defendant in breaking his promise, it 
was error to instruct that if defendant, in order to ex- 
cuse himself for breaking his promise, made false and 
slanderous statements regarding plaintiff, then the 
jury should award her such additional damages as she 
suffered by reason thereof, since it tended to lead them 
to understand that they could award full damages for 
such slanders to the same extent as in an action for 
defamation.—ROBERTS Vv. DRUILLARD, Mich., 82 N. W. 
Rep. 49. 


114. TAXATION—Licenses—Occupation Tax.—Where a 
traveling salesman for a non-resident grocery firm, 
selling groceries directly to consumers, took orders 
which, he stated, would be sent to the firm, and the 
goods shipped to the purchasers, such salesman was 
engaged in interstate commerce, and was not subject 
to a fine for pursuing the occupation of a merchant 
without obtaining a license therefor and paying the 
occupation tax.—TORNER V. STATE, Tex., 55S. W. Rep. 
835. 

115. TraIAL—Jury—Qualifications.—That a juror and 
a party to an action were both Odd Fellows is no rea- 
son for excluding the juror, when not a member of the 
same lodge with the party.—REED V. PEACOCK, Mich., 
82 N. W. Rep. 53. 


116. Trust—Parol Trusts—Fraudulent Conveyance.— 
Where a husband conveyed land by absolute deed to 
his wife, on the parol trust that she should hold it in 
trust for their children, her conveyance of the land to 
the children will be upheld as against her creditors, 
though executed after their claims accrued.—RICH- 
MOND V. BLOCH, Oreg., 60 Pac. Rep. 385. 


117. Trust Degeps—Beneficiary.—A beneficiary in a 
deed of trust, executed to secure several creditors, 
can maintain a suit against the trustee and creditors 
who conspired together to induce the trustee to sell 
the trust property for less than its value, whereby 
plaintiff was prevented from realizing on his debt, to 
charge the defendants with the reasonable value of the 





goods in excess of the amount received by the trustee. 
—OHIO CULTIVATOR CO. V. PEOPLE’S NAT. BANK, Tex., 
55 S. W. Rep. 765. 

118. TRUST DEED-Title Conveyed.—When lands are 
conveyed to the grantees as trustees, “‘and to their as- 
signs,’ but without naming the beneficiaries or ex- 
pressing the terms of the trust, the title is not a merely 
nominal one, or void as tothe trustees, but a power 
of disposition of the trust estate vests in the grantees, 
and the conveyance cannot be deemed a direct one to 
the beneficiaries under Gen. St. 1897, ch. 118, § 13.— 
BOYER v. Sims, Kan., 60 Pac. Rep. 309. 

119. Usury—Estoppel to Plead.—Where the obligor 
in a note secured by mortgage on his wife’s land pro- 
cured another to purchase the note upon the assur- 
ance that it was all right, and he and his wife there- 
after induced the purchaser to extend the time, and 
release the assignor upon their promise to pay the 
debt, which they afterwards paid to a subsequent as- 
signee, they cannot recover usury embraced therein.— 
RYAN Vv. LOGAN COUNTY Bank, Ky., 55S. W. Rep. 714. 

120. VENDOR AND PURCHASER—Contract.—Where the 
legislature has, by legislative enactment, prescribed 
rules and regulations governing contracts and agree- 
ments relating to real estate, or any interest therein, 
such legislative enactment must govern, any decisions 
of other States or territories to the contrary notwith- 
standing.—MCCORMICK V. BONFILS, Okla., 60 Pac. Rep. 
296. 

121. WATER AND WATER CouRSES—Irrigation—Appro- 
priation.—No one, by prior appropriation, can obtain 
exclusive control of an entire stream, or any part 
thereof, for irrigation purposes, unless the appropria- 
tion isfor some beneficial purpose, existing or con- 
templated, and not for mere future speculative profit 
or advantage.—TOOHEY V. CAMPBELL, Mont., 60 Pac. 
Rep. 396. 

122. WATER RIGHTS — Appropriation.—Where one 
rightfully in possession of non riparian land under a 
contract of purchase appropriates water from the pub- 
lic domain, and conducts it by meuns of a ditch on the 
public domain to, and continuously uses it on, such 
land, he acquires titleto the water right and ditch; 
and it does not become appurtenant to the land, in the 
absence of a conveyance from the appropriator to the 
owner thereof, but will pass under a mortgage by the 
appropriator of the land and water right.—SMITH V. 
DENNIFF, Mont., 60 Pac. Rep. 398. 

123. WILLS—Absolute Power of Disposition Creating 
Fee.—Where atestator devised land to his son, with 
power to sell and convey, without any requirement as 
to the reinvestment of the proceeds, but providing 
that ifthe proceeds should at the time ofthe son’s 
death be invested in other land, and he should die with- 
out descendants, then such land should revert back 
and become a part of testator’s general estate, the son 
took the fee; the limitation over after the absolute 
power of disposition was given being void.—CLay Vv. 
CHENAULT, Ky., 55 S. W. Rep. 729. 

124. WILLS — Construction — Distribution.—When a 
fund is bequeathed to children as a class, the share of 
each child to be payable on attaining a given ageor 
marriage, the fund is to be distributed when the first 
child becomes entitled to receive his share, and hence 
children coming into existence after that period are 
excluded.—THORNTON V. ZEA, Tex., 558. W. Rep. 798. 

125. WILLS — Devisee Dying Before Testator.—Under 
Ky. St. § 4841, providing that the “issue” of a devisee 
dying before the testator shall take the share which 
the devisee would otherwise have taken, a bastard 
child of a daughter of testator who died before the tes- 
tator took the share which the mother would have 
taken as devisee if she had survived the testator, as 
Id. § 463, providing that ‘‘the word ‘issue’ as applied to 
the descent of real estate shall be construed to include 
all the lawful lineal descendants of the ancestor,” was 
intended to embrace inthe word “issue” all persons 
who might lawfully inherit the estate.—CHERRY Vv. 
MITCHELL, Ky., 55 S. W. Rep. 689. 








